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Emmanauel Nancy Sheela Petitioner

Vs

1. Union of India,
Represented by its Secretary
Ministry of Corporate Affairs,
ShastriBhawan, Rajendra Prasad Road,
New Delhi - 110001

2. Registrar of Companies
Tamilnadu, Chennai
Block No.6, B Wing 2" Floor
ShastriBhawan 26,
Haddows Road,

Chennai — 600 006.
....... Respondents

COMMON COUNTER AFFIDAVIT FILED ON BEHALF OF FIRST AND THE SECOND
RESPONDENT
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ShastriBhavan, No.26, Haddows Road, Chennai — 600006 do hereby solemnly affirm

and sincerely state as follows:

1. | am the second respondent herein and | am duly authorized to file affidavit on
behalf of the first respondent as well. 1 am well acquainted with the facts and

circumstances of the instant case and competent to affirm this affidavit.

2. It is humbly that the present petitions are liable to be dismissed in limine as the
same is devoid of merits and the averments raised by the petitioners in the
present petitions are all denied by this respondent as they are untenable either in

law or on facts.

3. |t is most respectfully submitted that the petitioners herein have not approached

this Hon'ble Court with clean hands.

4. It is humbly submitted that the petitioners have failed to file the Annual Returns
and Annual Finance Statements for a continuous period of three financial years
from 2014-15 to 2016-2017.

5. The petitioners have not put forth any justifiable reasons for such failure in filing
the Annual Returns for the said continuous period which were ought to have been
filed by the petitioners, being Directors of the Company and as per the Companies
Act, 2013.

6. The averments raised by the petitioners in the petition that due to inadvertence
and oversight annual accounts and annual returns could not be filed with this
respondent and that the petitioners herein were shocked and surprised to find
their names in the list of disqualified directors under section 164(2)(a) of the
Companies Act, 2013 (hereinafter referred to as the Act) dated 17.12.2018 which
was uploaded on 18.12.2018 by the respondent are all untenable.

7. 1t is humbly submitted that according to section 92(4) of Companies Act, 2013,
every company should file a copy of the Annual Returns with the second
respondent herein within sixty days from the date of conducting Annual General
meeting or from the date on which the Annual General Meeting ought to have
been conducted. The time limit for filing the Balance Sheet is 30 days from Annual

General Meeting.
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8. Itis humbly submitted that the 15t Respondent had also extended the date filing of
AOC-4 forms upto 28-11-2017 without levying additional fee vide a General
Circular No. 14/ 2017 dated 27.10.2017.1t is submitted that in the present case, in
spite of providing sufficient opportunities for the petitioners herein had failed to file
the Statutory Returns before this Responden{.

9. It is humbly submitted that the list of disqualified directors was uploaded on the
MCA Portal only on 18.12.2018 through order dated 17.12.2018 that is after one

year from the said General Circulars of extension of time.

10.1t is pertinent to note that the petitioners have not availed any of the above
opportunities given by the Respondents to avoid their disqualification but they had
approached this Hon’ble Court only after listing of the petitioners’ name as
disqualified director on the uploaded MCA portal. The Petitioners have acted
callously in performing their duties as a Director of the Company.

11.1t is humbly submitted that the filing period expires on 30.10.2017 that is within 30
days from the date of Annual general meeting oughf to have been held. The
Ministry iésued only a circular before the expiry period i.e. on 27.10.2017. The
said circular is not statutory provision as alleged by the Petitioners. The extension
period of filing statutory return was provided only for the benefits of the petitioners'’
companies. But the petitioners have failed to avail such benefit. Hence, the
disqualification starts from the statutory date on which the period for filing the
Annual Returns expires.

12.The petitioners, being directors of the company, are under an obligation to comply
with the necessary statutory provisions laid down in the Companies Act, 2013.
The main intention of the Companies Act, 2013 is to protect the interest of the
investors, shareholders and interest of such other public. It is submitted that
section 166 of the Act which spells out the duties of the Director is unequivocally
state that the Directors shall act in the best interests of the Company and its
shareholders. In the instant petitions, it is clear that the directors have failed to file
the Annual Returns and Annual Financial Statements for a continuous period of
three financial years. The Petitioners themselves agreed the said averments in
their affidavit. It would show that the Directors have failed in their statutory duties
which are explicitly given in section 166 of the Companies Act 2013 knowing very
well that such omission is prejudicial to the interests of the Company.
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13.1t is a well settled legal proposition that there shall be a balance between rights
and duties. In the instant petitions, the Petitioners while averring that they are
deprived of their “right for an opportunity of being heard”, in which they
conveniently overlooked the fact that they have grossly failed in their statutory
duties towards the Company and its Shareholders for not only just one year of two
years but for a continuous period of three financial years. It is pertinent to note
that the Petitioners have committed a breach of duty which is so prejudicial to the
interests of the Company that it can potentially result in loss of Corporate Identity
of the Company. In these circumstances, the Petitioners cannot seek relief on the

ground for not giving the “right of opportunity of being heard”.

14.1t is humbly submitted that the Petitioner have not challenged the Constitutional
validity of section 164(2)(a) of the Companies Act 2013. Itis further submitted that
section 164(2)(a) does not envisage any notice to be given to the directors and
company hence it is apparent that the action of the Respondent in releasing the
list of Disqualified Directors is very well in compliance with section 164(2)(a) and
section 167(1)(a) of the Act. Itis further submitted that the disqualification incurred
by the Petitioner is by operation of law for not filing of Annual Returns and Annual

Financial Statements for a continuous period of three financial years.

15.1t is humbly submitted that the Petitioner has averred that the Respondents have
not issued any notice to the Petitioners before releasing the list of disqualified
directors and thereby not providing an opportunity of being heard, is not tenable
hence denied. It is well settled that “principles of natural justice” shall be adhered
with for any executive actions that results in the violation of the fundamental rights
of a person. In the instant petitions, the Petitioners have failed to show as to how
their fundamental rights are affected by the action of the Respondent. It is
submitted that in section 164(2)(a) read with 167(1)(a) does not bar the
Petitioners from doing any business, trade or occupation only that Petitioners
have been rendered incapable of becoming directors in any companies for a
limited period of five years as per the Companies Act, 2013. Hence it is submitted
that the disqualification incurred by the operation of section 164(2)(a) and
167(1)(a) does neither affect any fundamental rights nor any common law rights of

the Petitioners and therefore does not require any notice to be given to the

Petitioners.
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16.1t is humbly submitted that the position of “Directorship” is created by the
Companies Act and hence the right of any person to be a director is a Statutory
Right and not a Fundamental Right. Every statutory right comes with its own
statutory duties and restrictions. Hence it is humbly submitted that the statutory
right of “directorship” comes with statutory restrictions as given in section
164(2)(a) and 167 (1)(a) of the companies Act, 2013. The petitioners cannot seek
for a statutory right without willing the statutory duties and restrictions.

17.1t is humbly submitted that the petitioners are seeking relief under the guise of not
affording “opportunity of being heard” is frivolous in nature. In light of section
164(2)(a), it can be seen that the Petitioners have failed their duties in filing
annual return and annual financial statements for a period of 1095 days for the
financial year 2014-15 and for a period of 730 days for the financial year 2015-16,
knowing fully well that this default is prejudicial to the interests of the company
and can lead to an adversarial legal process under section 92(4) and 137(1) of the
Act, 2013. The Petitioners have averred that the failure to file annual returns and
financial statements for three financial years has arisen out of inadvertence and
oversight, is denied and non-tenable. The continuing default for more than
thousand days cannot be attributed to inadvertence or oversight by any figment of
imagination. It is a sheer breach duty of the Petitioners arising out of blatant and
willful disregard of law and hence the Petitioners does not deserve any mercy in

the eyes of law.

18.1t is humbly submitted that the principles of natural justice is not absolutely
essential in all conditions. The application of principles of natural justice has to
consider the nature of offence and thought has to be given on whether affording
principles of natural justice will make any difference. In the judgment delivered in
Board of Directors, H.P.T.C.& Anrvs K.C.Rahithe Hon'ble Supreme Court,
through a division judge bench held as follows:

“The principle of natural justice cannot be put in a straightjacket formula. Its
application depends on facts and circumstances of the case. To sustain a
complaint of non-compliance of the principle of natural justice, one must establish
that he has been prejudiced thereby for non-compliance of principle of natural
justice...” | '

In the instant petitions, the Petitioners have failed in their duty for more than
thousand days for the first financial year and further at least seven hundred days

for the next financial year. Hence it is submitted that the Petitioner is not
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disqualified due to a single lapse, but due to persistent repeated and unrelenting
default for a continuous period of three years and therefore not giving an
“opportunity of being heard” won't result in any prejudice against the Petitioners.

19.1t is submitted that an opportunity to show cause is not necessary where facts are
undisputed. The Honorable Supreme Court of India has held in
Dharmarathmakara RaiBhadur Arcot Ramaswmay Mudaliar Educational
Institution v. Education Appellate Tribunal that “opportunity to show cause was
not necessary where facts are undisputed and the affected person could not
fourth any valid defence.’In the instant petitions, the facts are undisputed as far as
the defaults are concerned, ie. non-fiing of annual returns and financial
statements for a continuous period of three financial years. Further the Petitioners
have given “inadvertence and oversight” as their defense for their serial defaults,
which in any measure cannot be termed as a valid defense as the default has
been continuing for years. Hence it is submitted that the defaults being apparent
and undisputed, combined with the lame excuse of “inadvertence” by the
Petitioners renders that the Petitioners does not deserve any relief under the

pretense that “opportunity of being heard” is not given.

20.1t is further submitted that similarly in KSRTC v. S.G. Kotturappa, the Court
opined that where the respondent had committed repeated acts of misconduct
and had also accepted minor punishment, he is not entitled to benefit of principles
of natural justice as it would be mere formality. Supreme Court remarked; “the
question as to what extent principles of natural justice are required to be
complied within a particular case would depend on fact situation obtaining
in each case. The principles of natural justice cannot be applied in vacuum.
They cannot be put in any straitjacket formula.The principles of natural
justice are furthermore, not required to be complied with, if it will lead to a
mere empty formality.In the instant Petitions, the default committed by the
Petitioners are repetitive and continuing for more than thousand days. The very
fact that the Petitioners have failed in their statutory duties repeatedly for three
consecutive years and each such omission by the Petitioner extends for an
unreasonable period of time, shows the utter disregard of the Petitioner towards
the law and hence sending notice to the Petitioner will lead to a mere empty
formality. It is pertinent to mention here that in most of the cases, the second
Respondent has sent notice to the Company for not filing Annual Returns and
Financial Statements under section 248(1), which is supposed to be acted upon
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by the Directors as the Company is an artificial legal person and cannot act upon
notices. It shows that the Directors, despite receiving notices under section 248(1)

has not acted upon the same.

21.1t is humbly submitted that from the above, it is clear that the petitioner herein is in
no way prejudiced as he was well aware with the legal procedures and duties to
be complied with by him under the Companies Act. On the contrary, the
Companies in which the Petitioners held directorship were severely prejudiced by
the default of the Petitioners to an extent that most of them were struck off under
section 248 of the Act and such end of corporate life of the Companies were
solely attributed to the dereliction of duty by the Petitioners towards the respective
Companies and their Shareholders. It is well settled that the “opportunity of being
heard” cannot be given mechanically to every instances. In this instant Petitions,
the default is repetitive, unrelenting, and wilful and hence does not deserve the
application of principles of natural justice. It is further submitted that the legislature
has not envisaged any notice to be served to the defaulting Directors while
applying section 164(2)(a) and hence the action of the Respondents in releasing
the list of disqualified directors is not illegal and arbitrary as allegedly by the
Petitioners. It is the legislative intent to not to accord any “opportunity of being
heard” to a set of defaults which is repetitive and wilful arising out of blatant

disregard of law.

22 The respondent denies the contentions regarding retrospection which has no
application to the present case as the non- compliance was taken for the financial
years 2014-15 to 2016-17 which is very well after the provisions under section
164(2)(a) came into effect. Furthermore, the liability starts from the last statutory
date for filing the Balance Sheet which ends on 30.10.2017i.e from 01.11.2017

and not from the period on which time for extension for such failure expires.

23.This respondent specifically denies the other contentions raised in the petition as
the disqualification is only for five years i.e from 01.11.2017 to 31 .10.2022.

Thus from the above facts and circumstances of the case, it is clear that the
petitioners herein have made dereliction of his duty and cannot circumvent the

liability imposed by Law with invalid and insufficient reasons put forth by

petitioners.
A. SEHAR PONRAJ
Registrar of Companies.
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Hence, it is prayed that the Hon’ble Court may be pleased to dismiss the
above writ petitions with cost and thus render justice.

(\\fvvv _
A.SEHARPONRAJ
Registrar of Companies.
Tamiinadu, Andaman &
Nicobar islancs, Chennai

BEFORE ME
Solemnly affirmed at Chennai on
this the  day of, April, 2019
signed his name in my presence.
ADVOCATE-CHENNAI
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