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MCA21 e-Governance Master Services Agreement

THIS AGREEMENT is made this 1* day of March, 2003, by and between:

(D

(ii)

Jownt
The President of India, acting through LSecretary, Ministry of Company Affairs,
Government of India (*GolI”*) having its office at 5% Flaor, Shastri Bhavan, New Delhi —
110 001 hereinafter referred to as "MCA" (which term or expression unless excluded by or

repugnant to the subject or context shall mean and include its successors-in-office and

assigns) of the FIRST PART;

and

Tata Consultancy Services Ltd., a registered company under the Indian Companies Act,
1956 having a registered office at Bombay House , 24 , Homi Mody Street, Mumbai — 400
001 and having a place of business at 4" & 5% floor , PTI Building, 4, Parliament Street,
New Dethi 110 001 (hereinafier referred to interchangeably as "Operator” and “TCS™).

WHEREAS

Ministry of Company Affairs (MCA), desires, infer alia, to enable registration of new
companies and to create and gustain a healthy business eco-system by ensuring
compliance with applicable law as well as through protection of Stakeholders' interests

and to serve as the information repository of the companies, to all the Stakeholders;
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B, 1In order to n:zet with the d<mand and exp sctations of its Stakeholders, MCA perceivd
the need to go for a holistic modernizition and computerization program, and to
impiement =::d provide a sustained and it 2grated solutizn covering al! its operations at
its offices of the Registrar of Companies, Regional Diretors and Head Quarters, MCA
decided on an implementation medel bas:d on private participation-on the lines of a

. commercial Duild, Own, Operate and Transfer (BOOT) basis (“the Project™),

. The MCA undertook sele:tion of a suitable operator through competitive biddi g
for implementing the Project and in thiz behalf issuci a Request for Qualification
dated 01/10.2003 followed by the Reques® for Proposal (RFP) dated 25/02/2004 issu.d
to the quali”: .d bidders;

D. TCS has beoa selected as the successful bidder to undertake the Project involving the '

devetopme:: of the total sclution, rofl oit and sustained operations and inter alic 0
provide the :onsulting and staffing servic:s with sufficiznt global reach, proven glo'al
service capo ilities and con:prehensive networks along with other technology partners to

ermit the ¢ semination of best practices relating to the Services;
p p g

E The MCA i-tends to grant to TCS the right to undertake and implement the Proj ct
on the term: nd conditions set forth below commencing from the Effsctive Date up to a
period of si:. years from the Project Implementation Completion Date (“Term”) to (a)
build, finan. -, develop, construct, commission, operate and maintain the Project; and [b)
at the end 0" he Term transfer ail the Asseis and excluéive facilities in the back and fi. nt

offices;

F.  The Operz® - is ready in pursuance of its bid to undertake and implzment the Pro; ct

during the : ¥ resaid period stated in Recital E he reinabove

NOW TH: EFORE, IN VIEW OF THE MUTUAL PROMISES A™D
CONSIDERATION JET OUT HEREIN, the MCA and the TCS (each individually a “Pa:iy”
hereto and collective’ the “Parties”) have agreed to enter into tliis Master Services Agreen: nt
("MSA") to govern ti way in which Operator will build and manage the facilitics and deliver he

services specified un.! - this Agreement and the Service Level Agreement (“SLA”) in accords e

with rofes and respor ilities of the MCA and the Cperator as set forth in Clause 1.3, Volume ' of
the REP:
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ARTICLE @ : DEFINITIONS & INTLRPRETATIONS

1.1. DEF{TIOKS
1.1.1.  Inthis 2greement, un!css the context requirss other.ise:

"Agresment"” means this Agreemart together with all Schedules and the contents and
specifi:ations of the Volumes [ and II of the RF?, the clarifi: :tions issued by MCA
pursuart to the pre-bid conference hejd on March: 17, 2004, the proposal submitted by
TCS in response to the RFP ~ including the technical propes:l and the commercial
propos-l, as amend:1 pursuant to' the discussions held by the Price Negotiation
Commi‘tee with TCS as single document In th: event of an irreconcilable conflict
betwes1 this Agreem:nt and the Schedules and cther document: mentioned 2=ove, the

terms o this Agreems=nt shall prevai’,

"Besp ke Software" means the software designzd, developed, tested and dejioyed by
the Op=rator for the purposes of rendering the Services to the Stakzholders of th: MCA21
Project and includes the source codz along with azsociated documentation, which is the
work product of the development efforts involved in the Project and the improvements
and eniancements ef zcted during the term of the Project, but dces not include the third
party software products (except for the customization compon:nts on such products),

propeizzary software components and tools deploy=d by the Operator and which shall be
solely »wned by MCA;

"COL" means MCA's Common Operating Envirznment, being 2 set of [T standards for
office systems, hardware, softwars and telecommunications and a common set of
proces:es for the maintenance, continuous updat: and renewzl of those standards and
COE providss a standard environment for users t> communicat and collaborzate and to

view, store, share and move information as referr=1 to in Article 2.3 .4 of the Agreement;

"Couf dential Information' means all information including MCA Data (whether in
writte. , oral, electronic or other format) which relates to the echnical, financial and
business affuirs, customers, suppliers, products, developments, operations, processes,

data, t-ade secrets, design rizhts, know-how and  :rsonnel of each Party and its associates

whicl: is disclosed to or otherwise learned by tli> other Party {whether a Party to this
Agrecoaent or a SLA) in the course of or in connzetion with th's Agreement (including

without limitation such informaticn received d.ring negotiatins, location visits and

T
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A meetl: gs in connection with this Agreement or SLA);
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"Deliverables" means the products, infras:ructure and s2rvices agreed to be delivered by
the Operator in pursuance cf the agreemant as defined more elaboratzly in Volume T of
the RFP in relation to the Pilot Phase, Iinplementatict Phase and tl.: Operations cad
Maintenance Phase and iuzludes all documents relatz! to the solution user man: al,
technical manual, design, process and op=rating manuals, service mechanisms, poliz’es
and guidelines such asdigizal certificate/PKI related, data migration related, inter a'ia

payment and/ar prozess relzed source codz and all its medifications;

- WEffective Date" means t'. date on whicl this MSA is executed,

"Intellectua! Proparty T _hts" means and includes al! rights in the Bespoks Softv.uie,

its improvemants, upgrada:ons, enhancements, modificd versions that may be mode

from time to time, databas® jenerated, compilations mads, source code znd object cod: of

the software’s, the said rizits including designs, copyrizhts, trademarks, patents, trode

secrets, mora! and other riz"ts therein;

"MCA Data" means all ;roprietary data of MCA generated out of MCA21 operzians
and transactions, documen<s and related information including but not restricted to user
data which the Operator ot tains, possesses or processes in the context of providin: “he

Services to the users pursuantto this Agreement or the SLA;

“MCA21” the project tit:-d DCA2J stands rechristened as MCAZ/ and whereve- the
expressions “DCA21” an? “DCA” have been used the RFPs, and all other rei.ted
documents rvzferred to in this agreement fnay be read as “MC.217 and “MTA”

respectively;

"Performance Guarant::" shall mean the guarantee provided by a Mationalized B.nk
in favour of the Operatc: for an amount equal to 10% of the total xnount payat'. to
the Operator during the <ntire term of the Project, excluding the cost of the Be:poke

Software and the cost of d...a digitization and migration;

"Pilot" means the provision of Services to MCAZ2I Stakeho!lers adopting the
solution devecloped and d.ployed in Coimbatore and New Delhi res;ectively, whi h is
a representat've subset of the entire geographical coverage agreed under the contract,

based on def ned and agr: 4 scope of work, deliverables and the SLA,

"Pilot Contpletion Da:. " mcan the two dates on which the D.liverables for the
Pilot phase, which incluc. . the Pilot at Coimbatore and at New Delh’ respectively a::l as
defined more elaborately i+ Clause 6.2 of the Volume [ of the RFP in relation to the Pilot

phase are accepted and c:rtified in accordance with the acceptan:: criteria stat-d in
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Article 1.2.7 of this Agreeme:t, by the agency nominated Ly MCA as pzr Claus: 9 of tli:
Volume I of tli. RFP;

"Projezt/ NMITA2I" mean: Pilots, Projsct lLaplemcatation and Operation and
J ] p p

Maintenance ir: terms of the SLA,;

"Project Eng. zement Deli:’tion” means 2 written decuwment in the form of a purcha:z:
order or a lett.. of engagem 2t issued to the Operator by MCA to evidenuce the Partic!'
intenticn to enzage Operator ‘o provide Services to MCA under the SLA in accordans:
with this Agr>:ment and to d:scribe the services to be performed ineluling a Statement
of Work;

"Project Imp’ ;mentation” racans Project Implementaticn as per the tzsting standards

and acceptanc: criteria prescribed by MCA in terms of Article 1.2.7;

"Project In:;lementation Completion Date'" mean; the datz= on which the

[ R

acceptance testing of the Projcct has been successfully completed on af! sites.

"Proprietar; Information” means processes, metholologies and technical and
business infor:ation, ineluding drawings, designs, formulae, flow charts, data and
computer pror-ams already owned by, or granted by Third Parties to, a Party hereto pricr
to its being m:le available under this Agreement, the SLA, a Statement of Wark under

the SLA or a Project Engagen:ent Definition;

"Replaceme:* Operator™ means any third part-;f that MCA may ajppoint to replac:
Operator upor 2xpiry of the Term or other terminction of this Agreemant or the SLA to

undertake the Services or part thereof;

"Required C.nsents" meaus the written consents, clearances and licences to use
MCA's Intell<.-ual Property Rights, rights and other authorisations as may be required ¢
be obtained f.. the software and other items that MCA ave required > make availab’e

to Operator pursuant to this Azreement or the SLA or Proj:at Engagem =it Definition;

"Service lev.!" means the level of service and other pe-formance criteria which will

apply to the S. vices as set out in any applicable Project Er.gagement L -finition;

"Service Levil Agreement (SLA)' means the Operation and Muaintenance SLA,

executed by 2:.4 between Ministry Of Company Affairs and Tata Co::_-:‘ditancy Servicas
Ltd;

"Services" m::ans the services deliversd to the Stakehoslders of M ZA, namely, the

companies, b inesses, financial institutions, MCA, employees of MCA and to

e ,,\ v
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1.1.3.

1.1.5.

professionals, investorsand citizens, using the tangit'e and intangi':le assets crezted,
procured, irstalled, manzzedand operzted by the Cperator including the tools of
information and communizations technology and inchuz :s but is not lunited to the izt of

services specified in Claus: 2.2 of Voluinz T of the RFF,

"Stakehoid-rs'" means the citizen, business/s, finarcial instituticns, professionals,

MCA, emplcyees and the Governnunent,

"Third Par.y Systems" means Systems (or any part hereof) in which the Intelieczual -

Property Rights are owned by a third paity and to which Operator has been grantzd a

license to usc and which arz used in the provision of Se: ‘ices;

References to any statute or statutory provision incluce a reference to that statute or
statutory provision as from time to time amendad, exteaded, re-enacted or consolid:ted

and to all stamutory instrumeants made pursiant to it.

Words denoting the singular shall include the plural and vice versa and words

denoting persons shall include firms and corporations and vice versa.

Unless otherwise expressly stated, the words "herzin”, "hereof", "hereunder” and
similar words refer to this Agreement 23 a whole and not to any particular Article,
Schedufe. Tle term Articles, refers to Articles of this Agreement. The words "include”
and "including" shall not be construed as terms of limitation. The words."day" and
“month” mean "calendar day" and "ca!.ndar month" uniess otherwise stated. Where,
because of a difference in time zone, the calendar day or calendar month in one Country
differs from another Country, then the c2!:ndar day or catendar month shali be deemed to
be the calendar day or calendar mon:l upplicable to India. The words "writing" and

"written" mean "in documented form™, wiisther electronic or hard copy, unless otherwise

stated. Any rzference to attorneys' fees =!I include fees of the professional assistants of -

such attorneys.

The heading: and use of bold type in t.... Agreement arc for convenience only and shall

not affect the interpretation of any provi: :n of this Agrzement.

MCA -TCS Confidenticl March 1¥ . 5 . P._e6of 65

R



1.2 STRUCTURE

1.2.1.  This Azreement shal!! operate as a legally bindi:g services az-eement specifying the
maste: serms which a; ply to the Parties under this Agreement a:: to the provision of the

Serviz:s by the Oparazor to MCA under the duly executed SLA.

122 The Parties shafl sxecutz the SLA where requited to implement a Project

Engaz: nent Definitic 1.

12.3.  The SLA in respact of the Qperation and V[amtenance is being entered into
concurrently with thi: Agresment between Operator and MCA In respect of any future

SLAs: 1tered into between the Partizs, each of the Partles shal! :bserve and perform the

obligz: ons set out ha 2in.

1,24, In the svent of a chunge of management of the Operator as stated in Article 5.2 of
this Az-eement duriaz an active Project Engagement Definition, Operator shall promptly
notify MCA of the sane and in the event that the et worth of th.c surviving entity is'less .
than that of Operator orior to the change of managzment, the MC.A may withiz 30 days of
the MZA becoming aware of the change in monagement, rajuire a replaczment of
existi: z Performance GGuarantee furnished by the Cperator from 3 guarantor acceptable to
the MZA (which shecll not be Operator or any of its associzied entities). If such a
‘guarzi2e cannot be cbtained within 30 days of the MCA becor. 'ng aware of the change
in masigement, the MCA may exercise its right to terminate th. SLA within a further 40
days b2 written noticz, to become effective when specified in such notice, It is clarified
here that MCA will 2!so have the option to simply terminate ti > SLA, if required in the
mann2r stated in Artizle 5.2 in case of change of manag=ment ¢ the Operator. Pursuant
to ternination, the censequences of termination a3 set out in Asticle 5A.2 will become
effeciive. The internz] reorganization of the Operator shall not e deemed an event of a
chanz> of management for purposes of this Article 1.2.4 unles: the surviving entity is of

tess 2t worth than th2 predecessor entity.

The SLA shall be a separate divisible contract in respect of this \greement,

1.2.6.  Each project engagement under the SLA will be defined i a Project Engagement
Defiiition. The Parti. s will establish the terms of 2ach Project Cingagement Definition in
accordance with the tarms of the SLA.

qma

—_
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427. The project engagement which includes the Pilot Phase and the Proj:ct
Implementaticn Phase will bz governed by the acceptanc: and testing criteria which will
have the MCA and/or a technically com; :tent agency or agencies for conducting the
acceptance and testing certil:cations simu!zaneously with the triggering of the Pilot ph:se

in the manner detailed herein below:

a. MCA will nominate a technically competent egency/person for conductiig

acceptance testing and certification.

~ b The agency/person will lay down 2 set of guidzlines following internationz'ly
acceptad norms and standards for testing and certification in all aspects of proj ct
development and implementation cevering softwere, hardware and networking
includinc the processes relating to the design of solution architzcture, design of
systems and subsystems, coding,  testing, business procsss descripti °n,
documentation, version control, change contrel, security, service orienied
architecture, performance in relation to compliance with SLA metrics,
interoperability, scalability, availability and comp!iance with all the technical cnd

functional requirements of the RFP ai:d this Agreem2nt.

c. The agency/person will be involved with Project e=rly in the development stag: to
ensure that the guidelies are being followed and to avoid large scale modifications

pursuant to testing done after the app'ication is fully developed.

d. The agency/person nominated by the MCA can engage professicnal organizatioms
for conducting specific tests on the software, hardw are, networking, security and all

other aspects.

e. The agency/person will establish appropriate proce:ses for notifying the Operata: of
any deviations from the norms, standards or guide’ nes at the eartiest instance 2ter

taking cognizance of tl:e same to enable the Opera*+ to take corrective action.

1. Such an involvement of and guidance by the agzncy/person will not, howeer,
absolve the Operator of the fundamental responshility of designing, developing,
installing, testing and commissioning the variou: components of the Projecr to
deliver the servicesin perfect conformity with: the SLA and other Project

Engag=ment Definition/s.

428  The MCA21 is d.signed in such a manner that inde;- ndent Service Access Provilers

proposed MCA Gate. ay,

{i W . may access the bu:kend of the MCA21 systems thmu_f-}lf‘lf

_:“.". R .\f..
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1.3.

1.31.

adopting stand «rd interfaces published by MCA and can deliver servic:s contemplat:d
under MCA2} or such other value-added zervices as may be demand:1 by the marli:t

conditions. T Operator shall facilitate the operations of such Servics *.ccess Providars

during the Ter:n of this Agrezment.

CONDITIC S PRECEDENT

Subject to exp ‘ess terms to the contrary, the rights and ob'igations undz: this Agreement
shall take eff: .t only upon fulfillment of al! the Conditiciis Precedent s:t out in Articlzs
1.3.1 and 1.3.2 on the same date as the compietion of thz Pilots at Coi= batore and New
Delhi. Hows-:r, the MCA may at any time at its sole di: retion waive “ully or partial'y
any of the Corditions Precedent for the Opzrator.

Cond:tions P: ecedeat for the Operator

The Operator shall have to fulfifl two stages of Conitions Preced:at which are as
follows:

Stage I

a. providei Performance Security/Guarantee and ot'ior guarantee: ' payments to the
MCA; end

b. providei the MCA certified true copies of itz constitutionz! documents and
board r:solutions authorising the execution, delivery and performance of this

Agreaiv ent to the MCA; and

c. the obl'gations of the Parties undar this Agre:~ent shall commence from the

comple (on of the Condition Precedant set forth 1 ~tage 1.

Stage 1T

a. Shall Fave completed the testing operation ar ! commissioning of the Pilots

at Coin batore and New Delhi respectively by t:e Pilot Comp'etion Dates and
providiag the Services to the Staleholders in conformity to this Agreement,

successfully and to the satisfacticns of MCA as :tated in Govarnance Schedule;

and

b. obtain zertificates of compliance ithin 12 W< ks from the Pilots Completion

Dates ty ensure that the aforesaid Condition Pre. dent as set forth in stage 1T has

. been dily satisfied (the “Certifica*. s of Compli. ce”); and

e
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c. the financial obligations of MCA as per the MSA will trige: off after the
Acceptarce Test and Certification of the Pilots at Cocimbatore and *'ew Delhi have

been obt:ined by the O, erator and du! r furnished tc MCA.
1.3.2.  Non-Fulfillmeat of Conditions Precedent

a. In the event that any of the Conditions Precedent relating to Ojperator has net
been fulfilled and the same has not bzen waived by MCA fully ¢r partially, this

Agreemant shall cease to have any effict as of that d-.te.

b. In the event that the Agreement fai's to come into effect on account of non-
fulfillmeat of the Operator's Conditions Precedent, the MCA shal! not be liable i
any manaer whatsoever to the Operator and the MCA shall forth vith. forfeit the

Performance Guarantee.

¢. In the event that vacant possession of any of the MC A facilities anl/or MCA Daia
has been delivered to the Operator prior to the fulfil!ment in full of the Conditic::
Precedent, upon the termination of this Agreement such shall imme:liately revert to

the MCA, free and clear from any encumbrances or claims.

d. Instead of terminating this Agreement as provided in paragraph 1.3.2(a) above,
the Partics mayv extend the time for fulfilling the Conditions Precedent and the
Term of this Agreement by mutual azreement. It is clarified that a1y extension of
time shall be subject to imposition of penalties on the Operator lin!.ed to the delzy

in fulfilliag the Conditions Preceden.

-

-

T
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ARTICLE 1II: IN{'EIALISATICN PEASE

2.1 SCOPE OF CONTR.ACT

This Agreement shall govern the pravision of the centracted profzssional servicss under
the SLA to MCA. All such services will be included in this Agreement through
Project Eﬁgagement D :finiticns undar the SLA. Tt is anticipated that new or renewal
agreements may be un-ertaken by creating a separzie SLA, with schedules and 2xhibits

as requirad, under this Agreement foi-each engagem 2nt.

22 COMMENCEMENT AND DURATION OF THIZ AGREEMENT

This Ag-eement shall commence from the Effective Date and sha!! continue for a period
of six years from the Project Implzientation Comp'etion Date (h-reinafter the “Term™).

Time shall be the esserce of this contract as well as of SLA.
2.3 SCOPE AND PROVIZION OF SERVICES

23.1  The provision of Services to the Stakeholders with certainty and speed is the essence of

the Agreement between the Paties.

232 The Operator repres:nts that it is a compztent providor of a variety of
informatisn technology and business process manajement servi.s. Operator will keep
abreast of the relevant technical, managerial and opesational requir= nents applicatle to the
provision of the Services and best practices in this area and will share their knowledge with
MCA regarding matters whick would assist MCA in its use of the Services, provided that
Operator shall not be obligated to share other client infor: stion or Confidential

Information of Operato: not relevan to this Agreemzat.

The Services shall be performed by the Operator p rsuant to pre, et engagemsols under

the SLA entered into in accordance with this Agreen 2nt.

23.4 The Operator shall perform the Services (a) in a goo? professional manuer
commensurate with prcfessional industry and techr 'cal standard: which are gererally in
effect for internationa! projccts and innovations pursuant the eon similar to those
contemplated by this Azreem:nt, (I} so as to compl.” with the app' cable Service Levels if

,\S\"N " any in accordance with the terms of the applicable Troject Engag: nent Definition and (c)
\‘/\ ’ in a manuer adaptable to the Commzn Operating En-ironment,

e e Yoo
i L - :
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2.3.5

23.6

237

24

24.1

242

The Parties shall each ensure that the rangz of the Servic:s under the SLA shall not ke
varied, reduced or increased except by the piior written agraement of MCA and Operater
in aczorcdance with the Chang: Control Sche.ule. Save for the express terims of the Teru:s
of Payment Schzdule, MCA and its users shall be obliz-d to purchasz any particulir

category of Services that may become necessary as per the Change Coatrol Schedul:,

-without the need to go for a separate procureiient process.

In providing the Services, the Opecrator shall ensure not to cause any unnecessary

disruption to MCA’s normal business operaticus.

No Party to this Agreement or to the SLA wil’ at any time p “rform, or omit to perform, any
act which they are aware, at the time of perf_rmance, will ; lace the other Party in defauit
under any insurance policy, mortgage or leas: governing activities at any location provided
by the MCA. ‘

. COMMENCEMENT AND DURATION GF SERVICE LEVEL AGREEMENT

The Operation and Maintenance SLA  will commen:z: from the date when the
Project Implementation has been completed to the satisfa-tion of MCA and certified in
accordance with the terms of this Agreement and shall run for a period of 6 (six) years
unless terminated as provided herein. However, for the Pilots, the Operation and
Maintenance SLA will commence from the date of Acceprance Test and certification of

both the Pilots.

The SLA shall commence on the date on which it is fu!ly executed by the MCA and
the Operator and shall, unless terminated earlier in accordance with its terms or
unless otherwise agreed by the Parties, expire on the date ¢r: which this Agreement expires

or terminates for any reason.
APPROVALS AND REQUIRED CONSEXNTS

The Parties shall cooperate to procure, maintain ard observe all relevant and
customary regulatory and governmental licenses, clearai zes and applicable approvals
(hereinafter the “Approvals”} necessary for the Operator tc srovide the Services. The costs
of such Approvals shall be borne by the Party norma!'y responsible for such costs

according to local custom and practice in the locations where the Services are to be

* provided.

MCA -TCS Confidential
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252

2.5.3

Both parties witl give each other all co-operation and information reasonably required

to meet their respoctive obligatiz ns under this A greement.

MCA shall use r:-asonable end:avours to assist Operator obtain the Required Consents.
In the event that any Required Consent is not obtained, the Operator and MCA will co-
operate with eacl: other in acliieving a reascnable alternative arrangem:nt as soon as
reasonably practi-able for the MCA to continue to process its work wih as minimal
interruption to it: business operations as is commercially reasonable until such Required
Consent is obtainzd, provided th.at the Operator shalt not be relieved of its obligations to

provide the Services and to echieve the Service Levels until the Requirzd] Consants arz

obtained if and to the extent that the Opera‘or's obligations are depend:nt upon such

Required Consen's,

2.6 USE AND ACQUISITION OF ASSETS

2.6.1

i

During the Term: the Operator shall:

take all reasorable and proper care of the eatire hardware and software, network or any
other information technolog: infrastructurs components used for the Project and other
facilities leased / owned by the Operator exclusively in terms of the delivery of the
Services as pzr this Agreement (hereinafter the “Assets”) in proportion to their use and
control of such Assets which = will include all upgradation/ enhancement:

and improve::ents to meet the current needs of the Project; and

keep all the tangible Assets in as good znd serviceable condition (reasonable wear
and tear excepted) and/or the intangible Assets suitably upgraded subject to the
relevant standards as stated in Volume I of the RFP as at the date the Operator takes
control of aud/or first uses the Assets and during the entire Term of the Agreement.
Pursuant to technological ot solescence, upgradation will be required. Upgradation will
be of two ki:ids namely, that which occurs during the routine course of operations and
that which rzquires Replaz ‘ment Investnient. The latter kind of upgradation would
be undertaks+ at the end of every three years of operations in accordance with

~ the specifications set out in Volume [ of th: RFP; and

ensure that any instructions or manuals supplied by the manufacturer of the Assets
for use of the Assets and which are provided to the Operator will be followed by

the Operator and any persor: who will be responsible for the use of the Assets; and

MCA -TCS Confidentic! March 1% 2003 . Pagel3of6s
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v.

V.

vil.

viii,

xl.

Xiil.

Xiv.

take such ste[ss as may be properly recomiended by the rmanufacturer of the Assets and
notified to the Operator or as may, in the reasonatle opinion of the Operator,

be necessary to use the Assats in a safe 12 ner; and

to the extent that the Assets are und:r the contro! of the Operator, keep the
Assels suitably housed and in conformity ~vith any standzrds of requirements from time

to time applizable to them; and

procure permission from MCA and any persons duly authorised by them to enter
arty land or premises on which the Asset: are for the time being sited so as to inspect

the same, subject to any reazonable third pirty requirements; and

not knowingly or negligeutly use or permit any of the Assets to be used in
confravention of any statutory provisions or regulation or in any way contrary to law;

and
use the Assets exclusively for the purpos: »f providing the Services as approp riate; and

not sell, offer for sale, assign, morigaze, create encumbrance, pledge, sub-let or

lend any of the Assets; and

Uy

;

use the Assets only in accordance with the terms hereof and those contained in the SLA; |

and

maintain  standard forms of comgrehensive insurance. including liability
insurance, system and facility insurancz and any other insurance for the personncl,

Assets, data, software, otc.; and

transfer the ownership of the Assets (vot already with MCA which shall include

the solution  and Software

Bespoke the

including source  code and
associated documentation which is the work product of the development efforts
involved in the Project)) to MCA at the appropriate time, in accordan:e with the terms

of this agreement; and.

to ensure the integration of the softw.re with hardware to be installed and the
current Assets in order to ensure the smooth operations of the entire solution
architecture to provide efficient services to alf the Stakeholders of MCA in an efficient

and speedy manner; and

to provide a well-prepared documentation for users in form of a user's manual, a
clear plan for training, educating and hend holding the users and shall form part of

handholding phase until bringing up to sp2ed; and

MCA -TCS Confidential
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xv. train the team identified by MCA, which will be in place during hand-holdin; and it
willbe  responsible  for troublz shooting all post- implementatiza  and

maintznance activitics; and

xvi. a sign off from MCA at each stage is essential to clese for each of the

above considerations.
2.7 ACCESS TO MCA LOCATION

2.7.1  For so long as the Ogperator provid:s Services from any MCA location on a non-
permanent basis and to the extent nece:zsary for the Cperator to provide the Servicos MCA
shall, subject to compliance by the Operator with an: safety and sezurity guidelinzs which
may be provided by MCA and notific1 to the Opeiztor in writing, provide the Cperator
with: | |

i. reasonable access, in the same manner grantad to MCA employees, to MCA

location twenty-four hours a day, seven days a wezk; and

ti. access to office equipment as mutuzlly agreed and other related :upport servicas in such
locaticn and at such cther MCA location, if any, as may be reasonably necessary for the

Operator to perform its obligations hereunder and under the SLA.

2.7.2  Locations and items sha!l be made available to the Ojerator on an "zs ts, where is" basis by
the MCA. The Operator agrees to ensure that its employees, agents and contractors do not
use the focation, servicss and items referred to in Technical Ferm 2 and Annsxure 3,

Volume | of the RFP:

i. for the transmission of any material which is defamatory, offtusive or abusive or of

" an obscene or menacing character; or

ii. in a manner whicl: constitutes a violation or infringement of the rights of any
s person, firm or company (including but not limited to rights of copyright or

confidentiality).

y
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ARTICLE Il : MANAGEMENT PASE

3.1 GOVERNANCE

The review and management process of thi; Agreement shall be carried cut in accordance
with the Governance Schedule and shall cover all the management aspzcts as set out in

Clause 5 of the RFP Volume L,
3.2 USE OF SERVICES

121 MCA will undertake and use the Servicss in accordance with any instructions or

- procedures as per the acceptaice criteria as set out in the SLA that may be agreed by the

Parties from tuma to time.

322 MCA shall be responsible for the operatior. and use of the Deliverablcs resulting from

the Services.

33 CHANGES

Unless expressly dealt with =lsewhere in this Agreement, any changes.under or to this
Agreement or under or to the SLA shall be dealt with in accordance with the Chanze

Control Schedule,
3.4 SECURITY AND SAFETY

3.4}  Operator will comply with the directions issued from time to time by MCA and the
standards relating to the security and safety as stated i the RFP Volumz I, insofar as it

applies to the provision of the Services.

3.42 Each Party to the SLA shall also comply with MCA's information tecknology security
and standards, policies in force from time to time at each location of which MCA makes

the Qperator aware in writing insofar as the same apply to the provision of the Services.

The Parties to the SLA shall use reasonable endeavours to report forth.wth in writing to
each other atl identified attempts (whether successful or not) by unauthorised persons

(including unauthorised persons who are employees of any Party) either (> gain access 0

or interfere with MCA's data, facilities and/or Confidential Information.

o

gk
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3.4.4 The Operator shall upon request by MCA or its nomiree(s) participate in reguler

meztings when safety and inforination technolc gy security mctters are revizwed.

Lo
+-
wh

The Parties undzr the SLA shall promptly report in writiag to each ctier any act or
omission which they are aware that could have an adverse effect on the praper conduct o7

safaty and information technolc gy security at MCA's Facilitizs.

3.3 CO-OPERATIOXN

(W8]
A
—_—

Except as otherwise provided elsewhere in this Agreem:nt or the SLA, each Party
("Providing Party™) to this Agrzement or to the SLA undertikes prompt!; to provide th-
other Party ("Receiving Party”) with all such information and co-operation which th-
Receiving Party raasonably requests, provided that such infor nation and cc-operation:

i. does not require expenditure by the Providiag Party to pravide; and

ii. is reasonably required by the Receiving Party in cider for it to comply with

its obligations under this Agreement or the SLA; and
lit.  is not Confidential Information; and
iv. is capable of being provided by the Providing Party.

3.5.2  Each Party agrees to co-operate with the contractors and sub-contractors of the other Pari;

as reasonably requested in ordzr to accomplish: the purposes of this Agrezment

b

W
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ARTICLE IV : FINANCIAL ISSULS

41 TELEMS OF PAYMENT AND SERVICE CREDITS AND LEBITS

411 In consideration cf the Service: and subject to the provisions of this Agr:ement and of
the SLA, the MCA shall pay the Operator for the Services rendered in pursuance of

this agreement, in accordance with the Terms of Payment Schadule.

412 All payments are subject to the application of service cradits and debits as may be
provided for in any applicable Project Engagement Definition. It is clarified here that MCA
will pay the servize credits as stated in accordance with the Terms of Pay:ment Schedule
and MCA can alzo calculate 2 financial sum and debit the same agains® the terms of
payment as definzd in the Terms of Payment Schedule as a result of the failure of the
Opsrator to meat the Service Leel under the affected Project Engagement Definition, such

sum being deterin:ined in accordznce with the terms of the Preject Engagem=nt Definition

413 Except as othervise provided for herein or ds agreed betiveen the Parties in writing,
MCA shall not be required to make any payments in respe:t of the Services other than

those covered by ihe terms of payment as stated in the Terms of Payment Schedule.

4.2 INVOICING AND SETTLEM ENT

The provisions of the Invoicing Schedule shall apply.
4.3 TAX

43.1 MCA shall deduct ‘and withlsld taxes as per applicable law from the amounts due
and payable to the Operator. Tl:e Operator shall pay for al! other taxes in connection with
this Agreement, SLA, SOWs a:d any other Project Engagzment Definition including, but
not limited to, property, sales, use, excise, value-added, goods and services, consumption
and other similar taxes or dutiz . MCA shall provide Ope:-ator with the original tax receipt
of any withholding by MCA on payments under this Agrecment. The Operator agrees to
reimburse and hcld MCA harn:less from any deficiency (including penaltics and interest)
relating to taxes that are its rzsponsibility under this paragraph. For purposes of this
Agreement, taxes shall includ.. taxes incurred on transactions between and among MCA,

the Operator and third party su’ contractors.
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432 In the event of any increase or decrvease of the rate of taxes due to any statutory
notification/s during the Term of the Agreement the consequentiz! effect shall b2 to the

account of the Operator.

43.3 The Partics shall cooperate to enabl: each Party to accurately cetermine its cwn tax
liability and to minin‘ﬂza such liabili:’ to the extent legally permissible. In co:nection
therewith, the Parties skall provide ezch other with (i) any resal: certificates, {i1) any
relevant information regarding out-of-s:ate or use of inaterials, equipment or services and
(iii) any direct péy permits, exemption certificates or information rzasonably requ:sted by

the other Party.

"
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ARTICLE V: BREACH AND RECTIFIZATION

5.1 In the event that 2ither Party believes that the other is in breach of its otligations under
thi: Agreement or the SLA or Project Eng.gement Defiiition under this Agreement,
such aggrieved Party may terminate this Agrrement or the SLA or Project Engagemert
Definition upon notice to the other Party. Any rotice served pursuant to this Article 5.1 shall
give reasonable datails of the breach, which could include the following events and

the termination will become effective:

a. I there is breach which translates into default in providing Services Dy the Operatcr
~as per the SLA, Project Engagement Definition, SOW and this Agreement, during

the mont'.; of October and November ¢f any given year (“Peak Pericd”), then MCA

will give the Operator a period of 7 days to rectify this breach. In case the breach
continues, after the notice period, MCA will have the option tc terminate th2

Agreement,

b.  Ifthere is breach which translates into default in providing Services by the Operatcr
as per th: SLA, Project Engagement Definjtion, SOW and this Agreement, in a non
Peak Perizd (i.e. during all months of the year except October and November ), the
MCA will give the Operator a period of 30 days to rectify the bre:ch. In case the
breach ccutinues, after the notice period, MCA will have the option to ferminate

the Agrecment.

C. In the cazs of a breach on items 3, 5, 13, 14, 15 and 16 of Appendix A of SLA,
the Oper:-or shall be given a period of 7 days to rectify this breacl: irrespective cf
the peric<! in which it occurs (i.e. Peak or non Peak) failing which- the notice to

terminat.. would be issued to the Operator.

d. If there is a delay, because time is the essence of the contract, in the
Project I plementation Phase by the Operator prior to the accsptance testing
and certi” cation stage, MCA may forthwith terminate this MSA. Further, MCA mazay

also inve' e the Performance Guarantee of the Operater.

:ﬂ S-S If there i . a breach by MCA which results in terms of not handing ¢ ver the locaticn
in time, n.ot providing support for effecting data migration and/:- not providing
the certi' sation of both the Pilots and the Implementation Phase, th:2n the Operati.r

will give 30 days notice for curing the breach. In the event the Lreach continu.s

the Ope: “or will have the option to terminate the Agreement.

fons

A
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5.2 Where a change of managemart of the Opcrator has occurred whereby the Operator
has merged, amalzaimated or beca taken over, due to which the majority shareholding of
the Operator has bzen transferrcd to another catity, the MCA can by a 70 days written
notice, terminate this Agreement and such notice shalt becoire effective at the end of the

notice period.

5.3  The result of termination in accordance with Article 5.1 and 5.2 shall be the same as
applicable in Articlz 5A.1.2 and 5A.1.3 of this Agreement.

SA  TEEMINATION

5A.1 TEEMINATION OF THIS AGREEMENT AND THE SLA

5A.1.1 MCA may serve written noticz on Operator at any time to terminate this Agreemsn?

with immediate e “fect ii: the event that:

i) Operator shall in the event of receiving credible information or evidence of any
unpaid clarge, lien or mortgage likely to reduce financial credibility and

tmpending bankruptcy i:nmediately inform MCA at least 180 days in advance of

such a development;

\1_ Hr
Y

~ i) Conversely if MCA apprehends a similar event regzrding the Ope-ator, they also

\.:f_" = 1(:_)

can exercise their right of termination in the manner stated hereinabave.

5A.12 On terminatior. of this Agreement for any reason, the SLA shall automatically
terminate forthv-ith and the concerned MCA's nominat:d agencies will decide the

appropriate course of action.

5A.1.3 The termination provisions set out in Article V and VA of this Agreen:ent shalt apply

mutatis mutand:s to the SLA and "this Agreement” shall be deemed to refer to the SLA.
5A.2  EFFECTS OF TERMINATION

5A.2.1 TInthe event thar MCA or the Operator, terminates this Agrzement pursuart to Article 5.1
and depending on the event of default, compansation will be decided in accordance with

the Terms of Payment Schedu'e.

5A2.2 Upon termination of this Agreement, the Parties will comply with the Exit

Management Schedule.

-
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ARTICLE VI:PROTECTION AND LIM'TATIONS

61  WARRANTIE:

6.1.1  Operator warrants and represents to MCA that:

1ii.

It has fu!l capacity and authority and all necessary approvals t¢ enter into and

to perfori its obligations under this Agreement;
this Agrezment is executed by a duly authorised representative of Operator;

it shall discharge its obligations under this Agreeraent with duz skill, care and

diligence s0 as to comply with Article 2.3.

6.12 Inthe case of the SLA, the Opsrator warrants and represents to the MCA, that:

iii.

iv.

vi.

vil.

viin

4

the Operztor has full capacity and authority and ali necessary agprovals to entar

into and perform its obligations under the SLA and to provide the S.rvices;
the SLA has been executed by a duly authorised representative of the Operator;

the Operator is experienced in managing and providing work: similar to the
Services and that it will perform the Services with all due skill, carc and diligence <o

as to comply with Article 2.3;

the Services will be provided and rendered by appropriately qualified, trained

and expearienced personnel;

Operator has and will have all necessary licenses, approvals, consents of third

parties and all necessary technology, hardware and software to enzble it to provide

the Servizes;

the Services will be supplied in conformanc: with all applicable laws,

enactments, orders and regulations;

Operator will use its reasomable endeavours to ensure thar the equipment,
software and hardware supplied and/or used in the course of the provision of the

Services, save for the Assets, are operational and functional; and

if Operator uses in the course of the provision of the Services componens,
equipment, software and hardware manufactured by any third party which are
embedded in the Deliverables or are essential for the successful use of the

Deliverables, it will pass through third party manufacturer's warranties relating to
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6.1.3

6.2

6.2.1

6.2.2

those component:, equipment, saftware and hizrdware to the extent possib!z. In the
event that such warranties cannat be enforced by MCA, the Operator will enforce
such warranties on MCA's bzhalf and pass on to MCA the benefit of any othar

remedy received in relation to such warrantics.

Notwithstanding what has been stated elsewhere in this Agreement and the
Schedulzs attached herzin, in the event the Operator is unable to meet the obligations
pursuant to the implementation of the Pilots, Projects, Operations and Maiatenance
Services and any related scope of work as stated in this Agreement and the S-hedules
attached herein, MCA will have the option to invoke the Performance Guaran‘ee after

serving a written notice fifteen days in advance on the Operator.

THIRD PARTY CLATMS

Subject to Article 6.2.2. below, Operator (the "Indemnifying Party") unde:takes to
indemnify MCA (the "Indemnified Party") from and against all losses, claims or damages
on account of bodily injury, death or damage to tangible personal property arising tn favour
of any person, corporation or other entity (including the Indemnificd Party) attributable to

the Indemnifying Party's performance or non-performance under this Agreement or the
SLA.

The indemnities set out in Articles 6.2.1 shall be subject to the follcwing conditions:

i. the Indemnified Party as promptly as practizable informs the Indemnifying Paity
in writing of the claim or proceedings and provides all velevant evidence, documentary

or otherwise;

ti. the Indemnified Party shall, at the cost of the Indemnifying Party, give the
Indemnifying Party all reasonable assistance in the Defence cf such claim including
reasonable access to all relevant information, documentation and personnel provided

that the Indemnificd Party may, reasonabl: participate, through its attcrneys or

otherwise, in such Defence;

il if the Indemnifying Party does not assume fu!l control over the Defence of a claim

as provided in this Article, the Indemnifying "ty may participate in such Defence at
its sole cost and expense, and the Indemnific * Party will have the right to defend the
claim: in such manner as it may deem ap; 3priate, and the cost and expense of

the Inidemnified Paity wili be included in Los::s;

Al
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iv. the Indemnified Party shall not prejudice, pay or accept any proceedings or claim,
or compromise any proceedings or claim, without prior writtzn consent of

the Indemnif sing Party;

v. all settlements of claims subject to indemnification under this Article will: (&)
be entered into only with the prior written consert of the Indzmnified Party,
which consent will not be unreasonably withheld and include an unconditional releace
to the Indemnified Party from the claimans or plaintiff fuv all liability iz respect of such
claim; and (b) include any appropriate confidentiality agreement prohiviting disclosure

of the terms of such settleent;

vi. the Indemnified Party shzll endeavour to take steps that the Indemnifying Party
may reasonably require to mitigate or resduce its loss as a result of such a claim

or proceedings; and

vii in the event that the Indemnifying Party is obligatz? to indemnify an Indemuifizd
Party pursuaut to this Article, the Inderanifying Part; will, upon payment of suzh
indemnnity in full, be subrogated to all rights and defen«:s of the Indemnified Party with

respect to the claims to which such indemnification relz:es.
6.3 LIMITATION OF LIABILITY

6.3.1 There shall be no limitation of liability in case of any damages for bodily injury

(including death) and damage to real property and tangibl.: personal property.

6.3.2 Neither this Agreement nor the SLA grants or creat-: any rights, benefits, claims,
obligations or causes of action in, to or on behalf of an: person or entity (including any
third party) other than betwezn the respective Parties to tl ;5 Agreement or the SLA, as the

case may be.

6.3.3  Any claim or series of clairos arising out of or in conne :ion with this Agreement or the
SLA shall be timé barred ai:d invalid if legal proceed . gs are not commenced by the
relevant Party against the other Party within a period of 3 years from the date when the
cause of action first arose or within such longer period a: may be permitted by applicable

law without the possibility of contractual waiver or limitz" on.

MCA shall be entitled to cla'm the remedy of specific p.-formance under this Agreemznt
or the SLA.

¥
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6.4.2

6.43

FORCE MAJEURE

Neither Party to this Agreemzut or fo the SLA shall be lichle to the othzr for any losz

or damage whicl: may be suffired by the other due {(directly) to the extont and for the
duration of any cause beyond tl.z reasonable control of the Party unable to perform ("Fores
Majeure") events such as but n:t limited to acts of God not confined to the premises of the
Party claiming the Force Majeure, flood, drouzht, lightning or fire, earthquukes, strike and
lockouts (but not limited to the establishment of operator), acts of government, war,
tervorist activities, military operations, riots, epidemics, civil commotions ctc. No faifurs,
delay or other default of any contracior or sub-contractor to either Party sl-all entitle such

Party to claim Fcrece Majeure urder this Articlz 6.4.1.

The Party seeking to rely on Force Majeurs shall promptly, within 2 days, notify th»

other Party of the occurrence of a Force Maleure event as a condition precedent to the |

availability of this defence with particulars details in writing to the other Party and shall
demonstrate that it has and is taking all reasonable measures to mitigate the events of Forcz

Majeure.

In the event the Force Majeure substantially prevents, hinders or delays the
Operator's performance of Services necessary for the operation of MCA's critical business
functions for a period in excess of 5 days, MCA may declare that an eniergency exists.
MCA will issue 2 notice to the Operator to resume normal services at all affected sites and
for all operation: within a pericd of seven days. In the event that the Operator is notable to
resume services within next 7 days, MCA may terminate the Agreement and/or obtain
substitute performance from an alternate supplier. However, the event of Force Majeure is
to be reviewed under two categories i.e. prior to commencement of operations and

post commenceent of operati»ns respectively.

Prior to commsrzement of op=-aiions

If the event of Force Majewnrc occurs prior to commencement of operations and continues
for a period in excess of five days, then MCA will grant a period of 7 days to the
Operator 10 resume normal scrvices under this Agreement. In case the default continues,
then MCA ma: ' discuss the issue with the Operator and revise the existing timelines for
the Project. If the Operator, daes not complete the Project Implementation in accordance
with the revized timelines, MCA will have the option to invoke the Performance

Guarantee and’or terminate this Agreement.

MCA -TCS Confidential March 1% 2003 o Page 25 of 65

¢




6.4.5

6.4.6

6.4.7

6.5

6.5.1
6.5.2

6.5.3

5».;‘:3? T lou s
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=il 6.54
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Post commenca-nent of operat’ ons

If the event of Force Majeurs post commancement of operations and continues for a
period in excess of five days, then MCA will grant a period of 7 days to the Operator t5
resume normal services under this Agreemsznt. In case the default continues, MCA may
grant an extension of time to the Operator “or rectifying the situation. However, MCA
will deduct for cach day of the extension p:riod a percentage of the Equated Quarterly
I-nstaliment proportionate to the number of days and the affected areas/s from the next
payable Equatcd Quarterly Installment as estimated by the indepandent project
monitoring agency appointed by MCA. If thare is any furtl:er delay despite the extends!!
period, MCA will have the option to invoke the Performan e Guarantee and/or terminatz

the Agreement.

All payments pursuant to termination due to Force Majeure event shall be in

accordance with the Terms of Payment Schel:le.

Notwithstanding the terms of this Article 6.4, the failure on the part of the Operator
under the SLA or Project Engagement Definition under the SLA to implement any
disaster contingeney planning and back-up acd other data cafeguards in accordance with
the terms of the SLA or Project Engagement Definition against natural disaster, fire,

sabotage or other similar occurrence shall not be an event of Force Majeurz.
DATA PROTECTION .

In the course of providing the Services the Operator may be compiling, processing

and storing proprietary MCA Data relating to the users.

Operator and each user is respansible for coraplying with its respective obligations under

the applicable dcta protection luws and regu'ations governing the MCA Data.

The Operator is required to perform or adhere to only those securily measures
concerning the MCA Data which were in place (i) as of the Effective Date; and (i) those
made available to it in writing from time to time in accordance with a Project Engagement

Definition in the SLA.

As a processor of MCA Data, the Operator will process MCA Data in accordance with

the Project Engagement Definizion under the SLA.
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6.5.5 The Opcrator shall not transfer any MCA Data across a country bord.:: unless

otherwis: autherised in writing by MCA in this regar .

O
(1Y
N

MCA's decision shall be final and binding with regard to determining any transfer by

the Operator in accordance with Articlz 6.5.5, MCA Data across a country border under the
SLA.

6.5.7 Upon reasonable written request from a Party to the SLA, the other Party to the SLA
will provide the requesting Party with such informa: n that it has regarding the M ZA Data
and its processing which is necessaiy to enable thz requesting party to compl;, with its

obligations under this' Agreement and the SLA and :he applicable data protecti.1 law or
regulation.
6.5A. CONFIDENTIALITY

6.5A.1 MCA may allow the Operator to come into possession of highly confident:.| public

records whereupon the Operator shall maintain the highest level of secrecy,

confidentiality and privacy with regard thereto.

6.5A.2 Additionally, the Operator shall keep confidential w ithout any disclosure of all th:2 details
and information with regard to the Project, including systems, facilities, oprations,

management and maintenance of the systems/faciliz 2s.

6.5A.3 MCA shall retain all rights to prevent, stop and, i required, take the necessury action

punitive or otherwise against the Operator regarding any forbidder: disclosure.

The Operator sha!l ensure that all its employees, agents and sub-c::tractors
execute individual non-disclosure agreements, which have been duly approve | by the

MCA, with respect to this Project.
The aforesaid provisions shall not app'y to the follovwing informatizn:
1) already in the public domain; and

1) which has been received from a third party who had the right to di. lose the

aforesaid information; and

i) disclosed due'to a court order,

6.6 AUDIT, ACCESS AND REPORTING

6.6.1  The Partics shall comply with the Audit, Access and Reporting Schedute.

¢
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6.62 The Operator shall on requast allow access to MCA to all information which is in
the possession ar control of thie Operator which relates to the provision of the Services as
set out in the Audit, Access and Reporting Schedule and i reasonably reguired to comply

with the terms of the Audit, Access and Reporting Schedulz.

SEa
2l
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7.1.1

7.1
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ARTICLE VI : INTELLECTUAL PRGZERTY

INTELLECTUAL PROPERTY

Except to the extent otherwise expressly provided in this Agreement, the MCA has and
shall retain exclusive intellectual property rights to the forms and the compilations of the
MCA and nothinz herein shall be construed or deemed to grant to the Opzrator any right,
title, licence, sub-licence, proprietary right or other claim agzinst or interes! in, to or under

(whether by estoppel, by implication or otherwise) to the afo-esaid MCA's rights.

Without limiting the generality of Article 7.1.1 and except to the e:tent otherwiss
expressly agreed by the Parties to this Agreement or the SLA in writing, nothing contained
in this Agreemert or the SLA shall or will be censtrued or deemed to gran: to the Operator
any right, title, licence or other interest in, to or under (whetl.er by estopp=', by implication
or otherwise) any logo, trademark, trade name, service mark or simila: designations of
MCA.

Subject to any sole or exclusive rights grauted by MCA. to a third pe-ty prior to the
Effective Date, MCA grants to thé Operator and any permitted sub-ccatractors to the
Operator solely for use in their performance of Services for MCA, non-e:: lusive, paid-up,
licence during the Term of this Agreement but not the right to sub-licence, <o use the MCA
Data including the right to copy, perform, display, execute, reproduce, modify, enhance
and improve the MCA Data to the extent reasonably necessary or useful “r the provision

of Services hersunder.

Operator shall not use the MCA Data to provide services for the benefit . 7 any third party

or himself, including without limitation as a sarvice bureau.

Cperator shall indemnify, defend and hold harmless MCA and ‘heir respective
officers, employ ees, from and against any and all losses arising {ron ny claims with
regard to any Deliverable (or the access, use or other rights thereto) cr. ted by Operator
pursuant to this Agreement, the SLA and/or any Project Engagement D« "nition under the
SLA or any equiptment, software, information, methods of operation or ther intellectual
property (or the access, use or other rights thereto) provided by Operator . - sub-contractors
t3 the Operator pursuant to this Ag-zement the SLA or a Project Enga = ment Definition

under the SLA (i) infringes a copyrizht enforceable in the country of the . A, (i1} infringes
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7.1.6

7.1.9

a patent issued it the country of the SLA, or (iii) constitutes misappropriation or unlawfu’
disclosure or use of another Party's trade secrct under the lavs of the courtry of the SLA
(collectively, "Infringement Claims"), providad, however, that this Artic's 7.1.5 will nc?
apply to any Deliverable (or the access, use or other rights thereto) creatz” by (A) MCA:,
(B) third parties (i.e., other than Operator or Operator's sub-contractors) at the direction of
MCA.

MCA shall have no liability or obligation towards Opera‘or or any oth.ar Party unde:

Article 7.1.5 abcve to the extent the Infringement Claim is based upon any use of the
equipment, softw are, informaticn, methods of operation or other intellec:. al property (or
the access, use o: other rights thereto) for the benefit of any Party (including any use by

Operator outsidc the scope of the Services) other than for MCA.

Notwithstanding any provisions of this Agreement to the contrary, the foregoing
remedies constit: te the Parties' sole and exclusive remedies and each Party's entire liability,

with respect to In.fringement Claims.

If Operatof uses in the course of the provision of the Services any Third Party System it
wifl use all conimercially reasonable endeavours to pass through to MCA such third
party's warrantic ; relating to such Third Party Systems. In the event that such warranties
cannot be passed through to or enforced by MCA, the Operator will enforce such

warranties on MTA's behalf and account to the MCA for so coing.

All rights, title and interest in and to, and ownership in, Preprietacy Information of MCA
which is provid:d to Operator, and all modifications, enhancements and other derivativa
works of such MCA Proprietary Information ("MCA Proprictary Information"), as a resu't
of Services rend:red by the Operator hereunder shall remain solely with MCA. Operater
shall be entitled to use such MCA Proprietary Information only during the Agreemert
Term and only for the purposes of providing the Services or to the extent necessary fer
Operator's normal operational, repair and maintenance purposes related to the Services.
MCA shall retai1 ownership of all Intellectua! Property Riglts related to MCA Proprietary

Information.

All rights, title and interest in and to, and ownership in, Proprietary Information of
Operator which is provided to MCA, and all modifications, enhancements and other
derivative worksof such Operator Proprietary Information ("Operator Proprietary

Information"), shall remain solely with Operator. The Operetor will upon the award of the
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7.1.11

Project by MCA in its favour, declare ti:e status of al! the Operator Proprietary Info mation
along witl: documentary support sufficiznt to establisi its sole legal rights in the aloresaid
Proprietary [nformation ©o MCA. This Froprietary Information shali cefer to thatw!.ich has
been owned by the Operator prior tc commencement of the MSA. Additionz'ly, any
software that may be acquired from third parties during the term of the MSA and that
which may be developzd by the Operator during the course of the Agreement spe:ifically
for MCA shall also not be considered” as Operator Proprietary Information by the MCA.
MCA shall be entitled to use such Operator Proprictary Information only in cornection
with the Services or to the extent nezessary for MCA's normal cperational, repair and
maintenar.ce purposes related to the Scrvices. To the extent that the Operator Pz'c;.nrietary
Informaticn is incorporcied within the Deliverables, Operator and its employees =ngaged
hereby grant to MCA a worldwide, perpetual, irrevocable, non-exclusive, transferable,
paid-up rizht and licensz to use, copy, modify (or have modified), ransport to MCA, and
prepare from them, use and copy derivative works for the benefit o-f and internz! use of
MCA such Operator Proprietary Information. MCA's rights pursuant to the preceding
sentence include the right to disclose such Operator Proprietary Information to third party
contractors solely for use on MCA's behalf provided that all such third party cortractors
execute, deliver and comply with any customary confidentiality and nondisclosure

agreements reasonably required by MCA.

With respect to ownership of the Deliverables, the Parties agrze that the frllowing

shall apply:

The Deliverables shall be identified as being either: Catzgory A Deliverablus
and Category B Deliverables in the Project Engazement Definition. If not so idzntified,
the Deliverables shall be considered Category A Deliverables for the purposes of

this Agreement.

Category A Delivcrables are those Deliverables provided to MCA by Operator
during the course of its performance under this Agreement, the SLA and/or a
Project Engagement Definition which includes but is not limited to Bespoke Software
" as defined in this Agreement in which subject to the foregeing provision: of this
Articie 7.1.11, all right, title and interest in and to such Deliverables, shall, as
between Operator and MCA, immadiately upon creation vest in MCA. To the extent
that the Operator Proprietary Information is incorporated within the Deli-erablus,

Operator and its employees engazed hereby grant to MCA a worldwide, perpetual,
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irrevocable, non-exclusive, transferable, paid-up right and license to usz, copy, modifl;
(or have modified), transpor’ to MCA facilities, and preyare from then:, use and copy
derivative works for the benefit of and internal use of MCA of such Operator

Proprietary Information.

Category B Deliverables are those Deliverables provided to MCA by Operator
during the course of its performance under this Agreement, the SLA in which Operator
retains the rights to but grants to MCA, subject to the foregoing previsions of this
Article 7.1.11 a worldwide, perpetual, irrevocable, non-e:clusive, transferable, paid-up
right and license to the Deliverables including the right 5 use, copy, modify (or have
modified), transport to MCA at the locations provided by MCA, and prepare from them,
use and copy derivative works for the benzfit of and internal use of MCA. If Operator
proceeds to apply for, or assign to any third party, any patent rights rzlating to such.
Category B Dzliverables, Operator will ensure that MCA'S rights as provided herein ars

preserved.

7.1.12 MCA hereby grants to Operator a non-exclusive right and license to access and use the

" MCA Prbprietary Information solely for the purpose of providing Services to MCA. Such

right and license shall terminate upon the expiration or termiz.ation of this Agreement.

7.1.13 Upon the expiration or any termination of this Agreemen: (and also in respect of the

SLA), Operator shall undertake the actions ser forth below in this Article 7.1.13 to assist

MCA to procure replacement services equivalznt to Services provided hereunder.

il.

Further Operator undertakes to negotizte in good faith with MCA and any
relevant Replacément Operator in respect of comme:cial terms applying to al!
Operator Intellectual Property Rights and which MCA and any relevant Replacement
Operator require to enable them to provide or receive services or substantiali;

equivalent to the Services hereunder

In respect of Operator third party Intellectual Property Rights, Operator undertake:
to assist MCA to secure such consents cr licenses from such third parties as arz
necessary to enable MCA to receive services equivalent or substantially equivalent te
the Services hereunder. The obligations of the Operator under this Article 7.1.13 (i)
shall be considered part of the services performed by the Operator under the

Exit Management Services.
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ARTICLE VIII: MISCELLANEOUS

8.1 CONFIDENTIALITY

8.1.1 The Operator recoznises that during the term of this Agreement and the SLA, sensitive
data will be procured and mad: available to it, its Sub contractors and agsnts and others:
working for or under the Operator. Discloswre or usage of the data by any such recipient
may constitute a breach causing harm not only to the company whose data is used but alsc
to its shareholders, directors and other office:s. The function of the MCA requires th
Operator, its Subcontractors an agents to dermonstrate utmost care, sensitivity and strist
confidentiality. Any breach of this Article will result in the MCA receiving a right to seck

injunctive relief and damages without any limit, from the Operator.

8.1.1 [Each Party agrees as to any Confidential Information disclosed by a Party to thi:

A'greement or thz SLA (the "Discloser") to the other Party to this Agreemant or the SLA
(the "Recipient”):

i, to take such steps necessary to protect the Discloser's Confidential Information
from unauthorised use, reproduction and disclosure as the Recipient takes in relation tc
itsown Conf dential Information of the same type, but in no event less thar

reasonable care; and

ii. to use such Confidential Information only for the purposes of this Agreement o-
the SLA or as otherwise expressly permitted or expressly required by this Agreement or

the SLA or as otherwise pernitted by the Discloser in writing; and

+

iii. not, without the Disclossr's prior written consent, to copy the Cénﬁden{i:ﬂ
Information o cause or allow it to be copied, directly or indirectly, in whole or in pait,
except as oth.rwise express!y provided in this Agreemsznt or the SLA, or as required
in connection with Recipient's use as permitted .under this Article 8.1.2, or as needed
for the purpores of this Agreement or the SLA, pfovidf:-;l that any proprietary legends

and notices (s-hethar of the Discloser or of a Third Party) are not removed or obscured;

and

iv. not, without the Disclose's prior written consent, to disclose, transfer, publish
or communic:te the Confidential Informestion in any manner to any person except

ag permitted 1 nder this Agreement or the SLA.

2t
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8.12 The restrictions of this Article 8.1.3 shall not apply to Confidential Information that:

i, is or becoms: generally available to the public through no breach of this Articlz

8.1.3 by the R.cipient; and

ii. was in the Recipient's posszssion free of any obligation of confidence prior to the

time of receipt of it by the Rzcipient hereunder; and

iii. is developed by the Recipient independently of any of Discloser's

Confidential Information; and

iv. is rightfully obtained by th: Recipient from third partics authorised zt that time tc

make such diszlosure withou: restriction; and
v. isidentified ir writing by the Discloser as no longer proprietary or conficential; or

vi. is required to be disclosed under law, regulation by Court ‘Order, proyided that
the Recipient gives promp: written notice to the Discloser of such legal and
regulatory requirement to disclose so as to allow the Discloser reasonabls opportunity tc

contest such disclosure.

813 To the extent that such disclosure is required for the purpeses of this Agreement or the

SLA, either Party may disclose Confidential Information to:

i, itsemployees, agents and independent contractors; and

ii. its professional advisors and auditors, who require access for the purposes of
this Agreement or the SLA, whom the relevant Party has informed of its obligations
under this Article 8.1.4 and in respect of whom the relevant Party has used utmost
reasonable care to ensure that they are contractually obliged to keep such
Confidential Information confidential on terms substantially the same as set forth in this
Article 8.1.4, Either Party may also disclose Confidential Information to any. entity with

the other Party/'s prior written consent.

The provisions of this Article 8.1 shall survive the expiratio: or any earlier termination of

this Agreement.

81.5 Confidential Information shall be and remain the property of the Disclocer and nothinz

in this Article 8.1.6 shall be construed to grant either Party any right or licence with respec

Ww " tothe other Party's Confidential Information otherwise than as is expressly set out in
é e

aad this Agreement.

\
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8.1.6

817

Subject as otherwise expressly provid:d in this Agrzement all Corfidential Information
in tangibl: or electroni: form under the control of the Recizient shall either be
destroyed, erased or returned to the Diz:loser prompt!y upon the earlier of: (i) the written
request of the Discloser, or, (ii) termintion or expiry of this Agrezment or, in respect of
the SLA, the termination or expiry of the SLA. Notwithstanding the forgoing, both Parties
may retain, subject to the terms of this Article 8.1.7, a reasonable number of copies of the
other Party's Confidentizi Informaticr solely for confirmation of compliance with the

confidentizlity obligatiors of this Agrz=ment.

Neither Party is restricted by the provisions of Article 8.1 and 8.2 from using (in:luding
using to provide products or perform services on behalf of third parties) any ideas,
concepts, know-how and techniques that are related to the Recipic::t's business activities

and which are retained in unaided memories of the Recipient's emyloyees or agents (and

“not intentionally memorised for the purpose of later recording or use) (collectivaly, the

"Residual:"). This Articl: 8.1.8 shall not permit the disclosure or use by either Party of any
financial (including business plans), statistical, product, personne! or customer data of the

other Party. Each Party asrees not to disclose the source of the Residals.

Both Parties agree that monetary damazes would not be a sufficient remedy for any breach
of this Article 8.1.9 and both shall bz entitled to equitable relief, including injunction
and specific performance as a remedy for any such breach. Such remedies shall not be
deemed to be the exclusive remedies for a breach by a Party of this Article 8.1.9, but shali

be in addition to all other remedies available at law or equity to the damaged Party.

In connection with the Services, Operator may frem time to tiine undertake one or
more quality assessment reviews for the purpose of improving rel:red MCA projzcts. In
order for such reviews to be frank and candid, for the greatest berfit to both MZA and
Operator, they shall be kept confidenti:l to the greatest extent pos:ible. The Partics agree
that any documentation created in connection with such quality as:zssment reviziws shall
be Confidential Information of Operator which is licensed to MC\ for any internal use
except that in no event shall such documentation or the resul:: of such reviews be
discovera':le or admissible (or used for any purpose) in any arbitrat: n or legal pro-zedings
against Oj:erator related to this Agreement or the Seivices. -

~

Y
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8.2

8.2.1

PERSONNEL

Personnel assigned by Operatar to perform the Services shall be employzes of Operater,
and under no <'rcumstances will such personnel be co:iéidered emp! vees of MCA,
Operator shall Lave the sole responsibility for supervisicn and control of iis personnel and
for payment of such personnel's entire com:pensation, including salary, withholding of
income taxes and social security taxes, worker's compensation, employze and disability
benefits and t:z like and shall be responsible for all employer oblig:tions under all

applicable laws.

82.2 Operator shall use its best efforts to ensure that sufficient Operatbr personnel are

823

8.2.4

8.2.5

e

employed to perform the Services, and that such persor nel have appropriately sound
qualifications to perform the Services. MCA shall have the right to requir2 the removal or
replacement of any Operator personnel performing worl: under this Agreement. In the
“event that MCA requests that any Operator parsonnel be replaced, the substitution of such
personnel shall be accomplishad pursuant to a mutually agrzed upon scheule but not later

than 3 working days.

The Operator shall also be responsible to train certain employees of MCA with regard ‘o
the Services being provided by the Operator as and when required by MCA during the
Term of this Project. The parameters of the training required for these employees of MCA
shall be communicated by MCA to the Operator periodically and shalt te in accordan:e

with the latest procedures and processes available in the relevant areas of work.

In the event MCA identifies any Project Encagement Definition personnzl of Operator as
“Key Personnz!" then neither the Operator shall remove such personnel engagement unaer
such Project Engagement Definition without the prior written consent of MCA under

the applicable Project Engagement Definition,

Except as statzd in this Article 8.2.5, nothing in this Agrecment or the SLA will limit the
ability of Operator or any Operator freely to assign or reassign its employees; providad
that Operator shall be responsble, at its expease, for transferring all appropriate knowledze
from personne! being replaced to their replacements. MCA shall have the right to review
and approve Operator's plan for aﬁy such knowledge transfer. Operator shall maintain the
same standards for skills and professionalism among replacement personnel as of the

personnel being replaced.
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8.2.6

8.3

8.3.1

8.4

8.4.1

8.5 -

8.5.1

8.6

Each Party shall be responsiblz for the performance of all its obligaticns under this
Agrzement or the SLA and shal!l be liable for the acts and omissions of its cmployees and

agents In connection therewith.
INCEPENDENT CONTRACTOR

Nothing in this Agreement or the SLA shall be construed as establishing or implying
any partnership or joint venture between the Parties to this Agreement or the SLA and
nothing in this Ag-eement or the SLA shall be deemed to constitute any Partizs as the agent
of any other Party or authorises either Party (i) o incur any expenses on behzlf of the other
Party, (ii) to enter into any engazement or mal:z any representation or warranty on beha!f
of the other Party, (iii) to bledga the credit of or otherwise bind or oblige the other Party, or

(iv) to commit the other Party in any way whatzoever.
SUB-CONTRACTORS

Operator shall nat subcontract any work related to the data recovery centre, data
centre, public ke; infrastructurc and the payment gateway to be performed under this
Agreement without MCA's priov written consent. It is clarified that the Opezrator shall be
the principal emp:loyer for all claims arising from the liabilities statutory or otherwise,
concerning the subcontractors. The Operator undertakes to indemnify the MCA from any

claiins on the gro.ads stated hersinabove.
ASSIGNMENT

All terms and provisions of this Agreement shall be binding on and shall inure to the
benefit of MCA, Operator and any assignment or transfer of this Agreement or the SLA or

any rights hereun Jer by either Party shall be strictly prohibited.
TRADEMARKS, PUBLICITY

Neither Party mr - use the trade:marks of the other Party without the prior written consent
of the other Party. Except as required by law or the rules and regulations of each
stock exchange uon which the securities of one of the Partics is listed, neither Party shall
publish or permi: to be published either along or in conjunction with any other person any
press release, information, article, photograph, illustration or any other material of
whatever kind re!ating to this Agreement, the SLA or the business of the Parties without

prior reference t. and approval in writing from the other Party, provided however that
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Operator may include MCA or its client lists for reference to third partizs subject to the
prior written consent of MCA. Such approval shall apply tc each specific reference and

relate only to that reference.

8.7 NOTICES
87.1 Any notice or other document which may be given by either Party under tins Agreement
or under the SLA shall be given in writing in person or by pra-paid recorded delivery post
or by facsimile transmission Along with confirmation in writing within reascnable period.
8.7.2 In relation to a notice given under this Agrezment, any such notice or other document
shall be addressed to the other Party's principal / register=d office addrsss as set out
below: :
MCA TCS
Shri. Y.S. Malik, Shri Tanmoy Chakrabarty =
Joint Secretary Vice President and Head, Globa!
Ministry of Company Affairs Gﬁ?vernment Industry Group
5" Floor, A-Wing 5" Flcor, PT! Building
Shastri Bhawan, Dr. R.P. Road 4Parliament Street
New Delhi — 110 001 New Delhi—110 001
Tel: 011-2338 1226 Tel: 011-5550 6304
Fax: 011-2338 5088 Fax: 011-2351 1735
873 In relation to a notice given under the SLA, shall specify the Parties' address for service
of notices, any such notice to be copied to the Parties at the addresses set out in Articlz
8.7.2.
8.7.4 Any such notice or other document shall bz deemed to have been given to the other

o

Party (or, if relevant, its relevant associated company) when delivered (if delivered in
person) if delivered between the hours of 9.00 am and 5.00 pm at the address of the other
Party set forth above or if sent by fax, provided the copy fax 1s accompanied by a
confirmation of transmission, or on the next working day thereafter if delivered outsidz
such hours, and 7 days from the date of posting (if by letter).

~

-
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8.8

8.8.1

8.9

89.1

892

Either Party to this Agreement or to the SLA may change it: address, telophone
number, facsimite number and nominatzd contact for notification purposes by giving the

other reascnable prior written notice of the new mformation and its e Tective date.
VARIATIONS AND FURTHER ASSTURANCE

No amendment, variation or other change to this Agreement or thz SLA shall bz valid
unless authorised in accordance with the change ccontrol procedure as set out in the
Change Centrol Schedule and made in writing ard signed by the duly authorised

representatives of the Parties to this Agrzement or the SLA

Each Party to this Agreement or the SLA agrees to enter into or execute, without
limitation, whatever other agreement, document, consent and waiver and to do all other
things which shall or may be reasonably required to complete and celiver the oblizations

set out in this Agreement or the SLA.
SEVERABILITY AND WAIVER

If any provision of this Agreement or the SLA, or any part thereof, shall be found Ey any
courtof competent jﬁrisdicﬁon to be illegal, invalid or unenforceable the illegality,
invalidity or unenforceability of such provision or part provision shzll not affect the other
provisions of thi.s Agreement or the SLA or the remainder of the provisions in question
which shail remain in full force aﬁd e‘fect. The relevant Parties shall negotiate in good
faith in order to agree to substitute for any illegal, invalid or unenforceable provision a
valid and enforceable provision which achieves to the greatest extent possible the.

economic, legal and commercial objectives of the unenforceable provision.

No failure to exercise or enforce and no delay in exercising or enforcing on the part of
either Party to this Agreement or the SLA of any right, remedy or provision of this
Agreement or the SLA shall operate as a waiver of such right, remedy or pravision in any
future application nor shall any sing!: or partiél exarcise or enforcement of any right,
remedy or provision preclude any other or further exercise or enforcement of such right,

remedy or provision or the exercise or enforcement of any other right, remedy or

provision.

-
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8.10 COMPLIANCE WITH LAWS AND REGULATION

8.10.1 Each Party to thi; Agreement and the SLA accepts that its individual corduct shall (tc
the extent applicable to it} at all times comply with all applicable laws, rules and
regulations. For the avoidance of doubt the oblizations of the Parties to this Agreement and
the SLLA aresubject to their respective compliance with all applicable laws and

regulations.
8.11 ETHICS

8.11.1 Operator represents, warrants and covenants that it hes given no commitments,
payments, gifts, kickbacks, lavish or expensive entertainment, or other thizgs of vajue to
any employee or agent of MCA in connection with this agrezment and acknowledges that
the giving of any such payment, gifts, entertaiz.ment, or othe: things of valuve is strictly in
violation of MCA's standard policies and may result in cance!lation of this Agreement, the

SLA and the Project Engagement Definitions.
8.12 ENTIRE AGREEMENT

8.12.1 This Agreement, the SLLA and the Project Engagement Definitions, all schedules
appended thereto and the contents and specifications of the Volumes I and II of the RFP
constitute the entire agreement between the Parties with respast to their subject matter, and
as to all other representations, understandings or agreements which are not fully expressed

herein.
8.13 SURVIVABILITY

8.13.1 The termination or expiry of this Agreement or the SLA for any reason shall not affect
or prejudice any terms of this Agreement, or the rights of the Partics under them which

are either expressly or by implication intended to come into effect or continue in effect

:‘\\ after such expiry or termination.

2
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ARTICLE IX : DISPUTZS AND LAWY

9.1 DISPUTE RESG LUTION

9.1.1  Any dispute arising out of or in connection with this Agreerent or the SLA shall in the
first instance be dzalt with in accordance with the informal dispute resplution procedure as

set out 1n the Governance Schedule.

9.1.2  Any unresolved dispute or difference whatscever arising between the parties fo this
Centract out of or relating to the construction, meaning, scopz, operation or effect of this
Contract or the validity of the breach thereof zhall be referrcd to a sole Arbitrator to be
appointed by the Secretary, Department of Legal Affairs, Ministry of Law & Justice,
(“Law Sec‘retary”). The provisions of the Arbitration and Conciliation Act, 1996 will be
applicable and the: award made thereunder shall be final ard binding upon the parties
hereto, subject to legal remedies available under the law, Sucl: differences shail be deemed
to be a submission to arbitration under the Indian Arbitration and Conciliation Act, 1996,

or of any modific:tions, Rules or re-enactments thereof. The Arbitration proceedings will
be held at New Delhi, India.

92 AMENDMENT

9.2.1 The Parties ackncwledge and agree that amendment to this agreement shall be made

in wrtting in - accordance with the procedure this Agreement is executed and signed.

TP V-
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IN WITNESS WAEREOF the Parties have by duly authorised representitives set thewr

respective hands and seal on the date first above writter. in the presence of:

MCA

TCS

(/[W-

-

>

Shri Y. S. Malix

Shri. Tanmcy Chakrabar:y

Joint Secretary to the Government of India

Vice President & Head — Global -
Government Industry Pract.ce

New Delhi, Marzh 1, 2005

New Delhi, March 1, 2003

WITNESSES:

TCS

Signature:

Signature:

XA AV

Witness 1: Shii S, N. Ali

Witness 1: Shri. Vinod Blizn

Director

Vice President — Sales and b larketing

Signature:

Signature:

(\B’L‘\ g L\Mffg_,_,

Witness 2: Shri Pawan K. iumar

Witness 2: Shirl. Kush Sharma

Director f& &
\/\\

Business Development Manz.ger, Globat
Government Industry Practice

New Delhi, March 1,2005

New Delhi, March 1, 2005

-
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1. CHANGE CCNTROL SCHEDULE

This Schedule describes the prozedure to be followed in the event of any propesed chunge to
the Master Service Agreemen: (”MSA”), Project Implomentation Phase, Operatica and
Management SLA and Statement of Works (“SOW™). Such change shall include, but shall not be
limied to, changz: in the scope of services provided by the Operator and changes to the terms of

payment as stated in the Terms of Payment Schedule.

MCA and the Operator recognise that frequent change is an inevitable part of delivering s:rvices
and that a significant element of this change can be accomplished by re organising pr-cesses
and responsibilitie: without a wmaterial effect on the cost. The Operctor will end:avour,
wherever reasonab'y practicable, to effect change without an increase in the terms of payrient as
statzd in the Terms of Payment Schedule and MCA will work with the Operator to ensure that all

changes are discussed and manag:d in a constructive mannet.

This Change Control Schedule szts out the provisions which vill apply to changes to (a) th: MSA;
(b) the Project Implementation; (¢) Operation and Managerreat SLA and; (d) SOWs from the

Project Manager appointed in accordance with the Governancs Schedule.

CHANGE CONTROL PROCESS

1. CHANGE CONTROL NOTE (*CCN”)

1.1 Change requests in respect of the MSA, the Project Implementation, the Operation
and Management SLA  or SOW will emanate from th: Parties' respective Project Manager
who will be responsible for obtaining approval for the change and who will act as its sponsor
throughout the Change Controt Process and will complete Part A of the CCN atta:hed as.
Appendix 1 hereto. CCNs will be presented to the other Party's Project Manager who will
acknowledge receipt by-signature of the CCN.

.2 The Operator and MCA, during the Project Implementation Phase and MCA during

I the Operations and Manag ment Phase, while preparinz the CCN, shall consider thz change
L in the context of the following parameter, namely whether the change is beyond the scope
of Services including ancillary and concomitant services required and &s detailed in Volume [
ofthe RFP and is sugeasted and applicable only after the testing, commissioning

\;_ and certificazion of the Pilot Phase and the Project hnblementation Phase as se! out in

B RN
Tt

this Agreement.

e

-
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13 1t is clarified here that any change of control suggested beyond 15% of the value of this
Projot (excluding the cost of Besjoke Software and Data Digi'isation and Migration) will be
beyond the scope of the change conirol process and will be considered as the subject matter fur

a sep=rate bid proce:s and a separa‘e contract.

14 It is hereby clarified that the payment for the change of scope as stated in Clause 1.3
above will be calculated by multiplying the composite manpover rate which means the unit
rate for manpower of different skill levels expressed as rupees per composite person month of
effort quoted by th: Operafor in its bid with the estimated effort required and stated in
comp Jsite person-months to be submitted by ths Operator priar to taking up the change of

contral event and accepted by the MCA.

1.5 It is further clarified that in ths case of Bespoke Softwarz, 30% of the value of such
Bespoke Software, will be beyond the scope of the changs control process and will te

considered as the subject matter for a separate bic process and @ separate contract.

1.6 It is hereby also clarified that the payment for the change of scope as stated in Clause

| 5 above will be calculated as per the estimated man-mouth effort for development of
.. the Bespoke Software quoted by the Operator in its bid and s:ated in a man-month effort o
N :.\\‘be submitted by the Operator prior to taking up the change 5f control event and accepted

;:/'Ly MCA.

£

Comzaey L2 QUCTATION

2.1 The Operator shall assess the CCN and complete Part B of the CCN. In completing Part B

‘of the CCN the Operator shall provide as a minimum:
2.1.1 a description of the change; and
212 alist of deliverables required for implementing the change; and
2.1.3  atimetable for ii.nplementation; and
2.1.4  an estimate of any proposed change; and
2.1.5 any retevant acceptance criteria; and

716 anassessment of the value of the proposed change to MCA; and

t,/ A kv
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2.1.7 matorial evidence to prove that the proposz! change is not already covered within

the Scope of the project, SLA, SOW or MSA.

2.2 Prior to submission of the com:’eted CCN to MCA, the Operator wil! undertake its
own internal  revievs of the propasal and obtain all necessary internal approvals prior
to submission to MCA. As a part of this internal raview process, the Operator shall consider
the materiality of the proposed change in the context of the MSA, the Project
Implementation, Operation and Matragement SLA and SOWs affected by the change and the

tota! effect that may arise from imp!2mentation of :he change.
Y g

23 Materiality criteria will be establisk.d by the MCA and the Operator's Project Manager. These
will be used to assess whether any propesed chanze is likely to have a potentizl impacton a
Country and regional basis. Change: requiring no escalation of authority can be implemented-

Discussion and agreement as to mareriality will be held in accordance with tha Governance
Schedule,

3 COSTS

3.1 Each Party shall be responsible for its own costs incurred in the quotation, preparation
of CCNs and in the completion of its obligations described in this process provided
the Operator meets the obligations as set in the CCN., In the event the Operator is unable

to meet the obligations as defined i1 the CON then the cost of getting it done by third party
will be borne by the Operator. '

4 REPORTING

Changs requests and CCNs will be reported monthly to each Partv's Project Managers

who will prioritise and review prog-ess,

5 MCA AND THE OPZRATOR OB LIGATIONS

The Operator shall be obliged to imp'ement any proposed changes once approval in accordance

with Article 2 above has been given, with effect froin the date agreed for implem 2ntation,

o
-
-
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CHANGE CONTROL N OTE

APPENDIX

H
L

Change Co: rokNot

Qriginator:

Sponsor:

Date of Initiaion:

as Al, A2, A etc))

nti, any attachme:iss

[Executor]

Authoriscd by  [the | Date:
Originator]

Nane:

Signature:

Received by the | i.ate:

Name:

Signature:

March t* 2003
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(id:i.aify any attac'.h..vnts as Bl B2, 33 ete.)

Changes to Services, charging strusture, payment profile, documntation, traininz, service

levels and component working amangements and any other contractuzl issue.

Briz" Description of Solution:

Imp.ct:

Deli -erables:

Tim .:table:

Chii-ges for Implementation:

(inciading a schedule of payments)

Othor Relevant Information:

(including value-added and acceptance criteria)

Authorised by the | Date:

[Ex:cutor]

Name:

Sigrature:
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[mplementiii. ..

Pat A, in ac:>0d nce with Port 3is:

(tick as appropi

fthis C_.. . submitte?

.e)

Approved

Rejécted

Requires T= f

or as Attachmon

r Infor... " 1 (as follo'c-;-_:,

1 etc.)

For MCA i.'__'.- i

nominaz_ . _ekcies For TC

Signature

Name

Namsz

Title

Title

Date

Date

~

S
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2. EXIT MATHAGEMEXY SCHEDUL

1  PURFGSE

1.1 Thus Schedule sets out the provisic:i, which will apply on expiry or termination of the MSA,

the Projzct Implementation, Operation and Manaz2 nent SLA and SOWs.

1.2 In the case of termination of the Project Implementatica and/or Operation and

Managz:ment SLA or SOWs due to i'legality, the Purties shall agr.e at that time whether, and
if so du ing what pericd, the provisicas of this Schiz dule shall app!y.

1.3 The Oj:zrator shall ensure that the sub-contractors carry out their respective obligations set

out in t 1s Exit Manazzment Schedu’=.

2 TRANSTER OF ASSTETS

2.1 The O erator shall be entitled to use the Assets for the duration of the exit management
period *vhich shall be up to 120 das period fron: the date of expiry or termination of the
MSA. '

2.2 MCA during the DProject Impl:mentation Plase and dusing the Operation and
Managment Phase shall be entit!zZ to serve notice in writing ca the Operator at any timne
during -he exit management period s detailed hercinabove requi-ing the Operator and/or its
sub contractors to provide MCA with a compler= and up to dats list of the Assets to MCA.
within 30 days of such notice. MC.A shall then bz entitled to se:ve notice in writing on the
Operatr at any time prior to the dite i.e. 30 days prior to the end cf the exit management
period, requiring the Operator to seil any of the Assets to be transferred to MCA as per the

Terms of Payment Schedule.

2.3 Upon s=rvice of a notice under Article 2.2 the follo-ving provisions shall apply:

2.3.1 In the cvent, if the Assets to be trausferred are mertgaged to any financial institutions by the
Operat r, the Operator shall ensure that all such lic1s and labilitics have been clzared beyond
doubt znd liabilities discharged, pii-rto such trans’er. All documants regarding the discharg=

of suc! lien and iabilities shall be fi mnished to MC A before trans‘er.

2.3.2 All interest in and title to the Asscts pursuant to Article 2.2 shall be transferred to MCA, on

or before the last day of the exit mznagement period on paymen: of amounts as indicated in

Terms of Payment Schedule.
'\Aﬂ"’\r W
/‘Q Eodi,
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3 COOPERATION AND PROVISION OF INFORMATION
3.1 During the exit management period: ' | ‘

: i

3.1.1 The Operator will allow MCA or the Replacement Operator access fo 2
information reasonably required to define the then current mode of operation associated ;

with the provision of the services to enable MCA or the Replacement Operator to assess »

the existing services being delivered;

312 promptly on reasonable request Iby MCA or the Replacement Operator, the Operator shall . “
provide access to and copies of all information held or controlled by them which they have
prepared or maintained in accordance with the MSA, the Project Implementation, the
Operation and Management SLA and SOWs relating to any material aspect of the services
(whether provided by the Operator or sub contractors appointed by the Operato.r). MCA or
the Replacement Operator shall be entitled to copy all such information. Such information

shall include details pertaining to the services rendered and other performance data. The

N I R R

Operator shall permit MCA and/or the Replacement Operator to have reasonable access to
its employees and facilities as reasonably required by MCA or the Replacement Operator -
to understand the methods of delivery of the services employed by the Operator and to

assist appropriate knowledge transfer.

4 CONFIDENTIAL INFORMATION, SECURITY AND DATA
4.1.1 The Operator will promptly on the commencement of the exit management period supply

to MCA and/or the Replacement Operator the following:

412 information relating to the current services rendered and customer satisfaction surveys and
performance data relating to the performance of sub contractors in relation to the services;

and . 1 r "',':;

4,13 documentation relating to MCA Intellectual Property Rights; and

4.1.4 MCA data and confidential informat-ion; and .

TE

4.1.5 documentation relating to sub-contractors; and ' "

4,16 all current and updated MCA data as s reasonably required for purposes of
MCA transitioning the services to its Replacement Operator in a readily available

format nominated by MCA,; and

/ o :
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41.7 .all other information (including but not limited to documents, records and
agreements) relating fo the services réasonably necessary. to enable MCA, or its
Replacement Operator to carry out due diligence in order to transition the provision of the

Services to MCA, or its Replacement Operator (as the case may be).

4.2 Before the expiry of the exit management period, the Operator shall deliver to MCA all new
or up-dated materials from the categories set out in Article 4.1 above ‘and shall not retain

-any copies thereof, except that the Operator shall be permitted to retain one copy of such

materials for archival purposes only.

43 Before the expiry of the exit management period, unless otherwise provided under the
MSA, MCA shall deliver to the Operator all forms of Operator confidential information which

is in the possession or control of MCA or its users.
5 .EMPLOYEES

5.1 Promptly on reasonable request at any time during the exit management period, the
Operator shall, subject to applicable laws, provide to MCA a list of all employees (with job

titles) of the Operator dedicated to providing the services at the commencement of the exit

managemeni period,

5.2 Where any law or regulation relating to the mandatory or automatic transfer of the contracts
of employment from the Operator to MCA, or a Replacement Operator ("Transfer
Regulation") applies to any or all of the employees of the Operator, then the Parties shall

comply with their respective obligations under such Transfer Regulations.

5.3 To the extent that any Transfer Regulation does not apply to any employee of the
Oi)erator, MCA, or its Replacement Operator may make an offer of employmentor contract for
sérvices to such employee of the Operator and the Operator shalt not enforce or impose any

contractual provision that would prevent any such employee from being hired by MCA or any

Replacement Operator.

6 'TRANSFER OF CERTAIN AGREEMENTS

6.1 On request by MCA, the Operafor shall effect such assignments, transfers, novations,
licences and sub-licences as MCA may require in favour of MCA, or its Replacement Operator
in relationto any equipment lease, maintenance or service provision agreement between

Operator and third party lessors, vendors, or Operator, and which are related to the services and

P
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reasonably necessary for the carrying out of replacement services by MCA, or its Replacement

Operator.

7 RIGHTS OF ACCESS TO PREMISES

7.1 At any time during the exit management period, where Assets are located "at the
Operator's premises, the Operator will be obliged to give reasonable rights of access to (or, in
- the case of Assets located on a third party’s premises, procure reasonable rights of access to)

MCA, and/or any Replaéement Qperator in order to make inventory of the assets.

72 The Operator shall also give MCA, or any Replacement Operator right of reasonable access
to the Operator's premises and shall procure MCA and any Replacement Operator rights of
access to relevant third party premises during the exit management period and for such period
of time following termination or expiry of the MSA as is reasonably necessary to migrate the

services to MCA, or a Replacement Operator.

8 ' GENERAL OBLIGATIONS OF THE OPERATOR

8.1 The Operator shall provide all such information as may reasonably be necessary to effect
as seamless a handover as practicable. in the circumstances to MCA or its Replacement

Operator and which the Operator has in its possession or control at any time during the exit

_ management period. E

8.2 For the purposes of this Schedule, anything in the possession or control.of any Operator-
associated person, or sub contractor is deemed to be in the possession or conmtrol of

the Operator.

8.3 The Operator shall comxﬁit adequate resources to comply with its obligations under this

Exit Management Schedule.

9 EXIT MANAGEMENT PLAN

9.1 The Operator shall provide MCA with a recommended exit management plan
("Exit Management Plan") which shall deal with at least the following aspects of exit
management in relation to the MSA as a whole and in relation to the Project Implementation,

the Operation and Management SLA and SOWs.

9.1.1 A detailed programme of the transfer process that could be used in conjunction with
a Replacement Operator including details of the means to be used to ensure
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continuing provision of the services throughout the transfer process or until the cessation of

the services and of the management structure to be used during the transfer; and

9.1.2 plans for the communication with such of the Operator's sub contractors, staff, suppliers,
customers and any related third party as are necessary to avoid any material detrimental

impact on MCA's operations as a result of undertaking the transfer; and

9.1.3 (if applicable) proposed arrangements for the segregation of the Operator's networks from
the networks employed by MCA or the Replacement Operator and identification of specific

security tasks necessary at termination; and

9.1.4 plans for provision of contingent support to MCA, and/or the Replacement Operator for a

. reasonable period after transfer for the purposes of providing service for replacing

the Services.

9.2 The Operator shall re-draft the Exit Management Plan annually thereafter to ensure that it

is kept relevant and up to date.

9.3 Each Exit Management Plan shall be presented by the Operator to and approved by MCA and

its nominated agencies.

9.4 The terms of payment as stated in the Terms of Payment Schedule inctude the costs of

the Operator complying with its obligations under Articles 9.1 to 9.3 above.

9.5 In the event of termination or expiry of MSA, Project Implementation, Operation
and Management SLA or SOWs, an agéncy appointed by the MCA will suitably revise the
existing Exit Management Plan provided by the Operator. The agency will cover all issues
related to scope, effort and the overlap during the transition period. The Operator will assist
and cooperate with the agency in finalizing such Exit Management Plan. This Exit
Management Plan upon being accepted by the MCA shall be implemented and each Party shall

comply with the terms and conditions of this Exit Management Plan.

9.6 During the exit management period, the Operator shall deliver the Services in a

peaceful manner.

9.7 Payments during the Exit Management period shall be made in accordance with the Terms

of Payment Schedule.

9.8 This Exit Management plan shall be furnished in writing to MCA within 90 days from
the Effective Date of this Agreement.

. ';-F--'_‘XE\ ’
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1.

1.1

21

3. AUDIT, ACCESS AND REPORTING SCHEDULE

PURPOSE

This Schedule details the audit, access and reporting rights and obligations of MCA and
the Operator under the MSA, Project Implementation, Operation and Management SLA
and SOWs.

-AUDIT NOTICE AND TIMING

As soon as reasonably practicable but not later than 30 days after the Effective Date, the -

Parties shall agrec to a timetable for routine audits durmg the Project Implementation Phase

and the Operation and Management Phase. Such timetable may be reviewed every 90 days. .

Durinig the Implementation Phase and thereafter during the Operation Mahagement Phase,

- MCA ‘shall conduct routine audits in accordance with such agreed timetable and shall not be

required to give the Operator any further notice of carrying out such audits.

2.2 MCA during the Project Implementation Phase and during the Operation and

Management Phase may conduct non-timetabled audits at their own discretion and whose
decision shall be final and binding if they reasonably believe that such non-timetabled audits

are necessary as a result of an act of fraud, or a security violation, or breach of confidentiality

obligations by the Operator, provided that the requirement for such an audit is notified in

" writing to the Operator one day prior to the audit (taking nto account the circumstances giving

rise to the reasonable belief) stating in a reasonable level of detail the reasons for the

requiremcht and the alleged facts on which the requirement is based.

2.3 The frequency of normal (time-tabled) audits shall be quarterly, provided always that

MCA shal! endeavour to conduct such audits with.the lowest levels of inconvenience and

disturbance practicable being caused to the Operator.

2.4 The audit and ‘access rights contained within this Schedule shall survive the termination

or expiration of the MSA for a period of twenty-four (24) months. For the avoidance of doubt,
this right of audit shall not apply to data and records returned to MCA or a user or destroyed

in accordance with Exit Management Schedule.
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3 ACCESS

The Operator shall, during the Project Implementation Phaée, and -during the Operation
and Management Phase, provide to MCA reasonable access to employees, sub-contractors,
suppliers, agents, third party facilities, including leased premises used for Physical Front
Offices as detailed in Volume 1 of the RFP, data recovery centres, documents, records and
systems reasonably required for audit and shall provide all such persons with routine assistance
in connection with the audits and inspections. MCA, during the Project Implementation Phase
and during the Operation and Management Phase shall have the right to copy and retain copigs

of any relevant records. The Operator shall co-operate with MCA in effecting the audits.

4 AUDIT RIGHTS

4.1 MCA, during the  Project Implementation Phase and during the Operation and
Management Phase, shall have the right to audit and inspect suppliers, agents, third party
facilities, including leased premises used for Physical Front Offices (as detailed in Volume I of
the RFP), data recovery centres, documents, records, procedures and systems relaﬁng to the

provision of the services, but only to the extent that they relate to the proviSion of the servi'ces, -

as shall be reasonably necessary to verify:

41,1 The security, integrity and availability of all MCA data processed, held or conveyed by

the Operator on behalf of MCA and its users and documentation related thereto,

4,12 That the actual level of performance of the services is the same as specified in the

Project Implementation, Operation and Management SLA and SOWs;

413 That the Operator have complied with the relevant technical standards, and otherwise has

adequate internal controls in place; and

4,1.4 The compliance of the Operator with any other obligation under the MSA and/or
the Project Implementation, Operation and Management SLA and SOWs.
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5 AUDIT RIGHTS OF SUB-CONTRACTORS, SUPPLIERS AND AGENTS

5.1 The Operator, during the Project Implementation Phase and Operation and Management Phase
or under any SOWSs, shall perform the same audit and access provisions as defined in
this Schedule with sub-contractors, suppliers and agents who supply labour, services,

equipment or materials in respect of the services.

5.2 REPORTING

The Operator will provide monthly reports to MCA during the Project Implementation Phase
and quarterly reports during the Operation and Management Phase or under any SOWs
" regarding any specific aspects of the Project and in context of the audit and-access information

as required by MCA.

6 ACTION AND REVIEW

6.1 Any change or amendment to the systems and procedures of the” Operator, or sub-
contractors, where applicable, arising from the audit report shall be implemented within-thirty

(30) calendar days from the submission of the said report.

6.2 Any discrepancies identified by any audit pﬁ_rsuant to this Schedﬁle shall be
immediately notified to MCA during the Project Implementation Phase or to MCA, during the
Operation and Management Phase. The appropriate MCA Project Manager- and the Operator
Projéct Manager shall determine what action should be taken in respect of such discrepancies
in accordance with the terms Qf the MSA (and, if relevant, the Project: Implementation,
the Operation and Management SLA and SOWs). |

7 TERMS OF PAYMENT

MCA and the Operator and its sub-contractors, if any, shall bear their own costs of any audits

py h.,ﬂ\ and inspections. The terms of payment are inclusive of any costs of the Operator and the.sub-
s o \contractor, for all reasonable assistance and information provided under the MSA, the Project
I{mplementation, Operation and Management SLA or SOWs by the Operator pursuant to this
VII,JISchedule.

8 RECORDS AND INFORMATION

For the purposes of audit in accordance with this Schedule, the Operator shall maintain true

and accurate records in connection with the provision of the services and the Operator shall

handover all the relevant records and documents upon the termination or expiry of the MSA.
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4. GOVERNANCE SCHEDULE

The purpose of this Schedule is to (i) establish and maintain the formal and informal
processes for managing the MCA /Operator relationship (including the outputs from other
Schedules tb this Agreement; (ii) define the principles that both Parties wish to follow to ensure the
delivery of the Services; (iii) ensure the continued alignment of the interests of the Parties; (iv)
ensure that the relationship is maintained at the correct level within each Party; (v) create the
flexibility to reviée and‘maintain the relationship and this Agreement during the Term; (vi) set out
the procedure for escalating disagreements; “and (vil) enable contract administration and

performance management.

Project Managers

1)  The relationship under this Agreement will be managed by the project managers appointed

by each Party, who will provide the interface between the executive management of the

respective Parties.
Project Management Committee

2)  Within 30 days foliowing the Effective Date, MCA. and the Operator shall each appoint
an individual person as project manager (hereinafter the “Project Manager™). A
Project Management Committee will be constituted by MCA consisting of the two Project
Managers and one extra representative from MCA. In the event that either Party wishes io
substitute its Project Manager it will do so in the manner in which the original appointment
was made and notify the other Party of such substitution as soon as reasonably practicable

but at the latest within four days of the substitution.

3)  The Project Managers shall have responsibility for maintaining the interface

and communication between the Parties.

4)  The Project Managemenf Comunittee will meet formally at least on a monthly basis during
the Project Implementation Phase and on a quarterly basis during the Operations phase at a
time and location to be agreed between them. These meetings will cover the following
agenda items: (i) consideration of Monthly/ Quarterly Performance Reports; (ii)
consideration of matters aris'ing out of the Change Contrel Schedule; (iii) issues referred for
an informal dispute resolution as set out in the Governance Schedule; (iv) matters to be
brought before the Project Management Committee in accordance with the MSA and the
Schedules; (v) any matter brought before the Project Management Committee by the

Operator under Clause 9 below; and (vi) any other issue which either Party wishes to add to

the agenda. f”\,\/r,
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3)

In the event that there is any fnateriat factor which affects the delivery of the Services or
the terms of payment as stated in the Terms of Payment Schedule, the Parties agree' to
discuss in the Project Management Committee any appropriate amendment to the Agreement
or any Service Level Agreements or Statement of Works including any variation to the terms
of payment as stated in the Terms of Payment Schedule. Any variation so agreed shall be
implemented through the change control procedure as set out in the Change Control
Schedute.

Governance Procedures

6)

7

8)

- 9)

The Operator shall document the agreed structures in a procedures manual under the

guidance and supervision of the Project Manager of MCA.

The agenda for each meeting of the Project Management Committee shall be set to reflect

the discussion items referred to above and extraordinary items may be added either with |

the agreement of the Parties or at the request of either Party. Copies of the agenda for
meetings of the Project Management Committee, along with relevant pre-reading material,

shall be distributed at least 7 days in advance of the relevant meeting.

All meetings and proceedings will be documented, such documents to be distributed to
both Parties "and copies shall be kept as a record. All actions, responsibilities and

accountabilities arising out of any meeting shall be tracked and managed.

The Parties will proceed in good faith so that the Project Management Committee shall

resolve the issues and-smoothen the performance of the Project.

Liaison Between the Sub Contractors

10)

The Operator shall participate with other sub-contractors, approved by MCA and
coordinate the receipt and delivery of the Services in a regular programme of liaison between

the Project Manager or any other representative of MCA and each of the sub-contractors.

Informal Dispute Resolution

1)

\ . L,
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The parties agree to attempt to resolve all disputes arising under the Agreement, equitably
and in good faith. To this end, the parties agree to provide frank, candid and timely
disclosure of all relevant facts, information and documents to facilitate discussions between

them/their representatives or senior officers.
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Arbitration

12) Any unresolved dispute or difference whatsoever arising between the parties fo this
Contract out of or relating to the construction, meaning, scope, operation or effect of this
Contract or the validity of the breach thereof shall be referred to a sole Arbitrator to be.
appointed by the Secretary, Department of Legal Affairs, Ministry oerz_iw & Justice, (“Law
Secretary”). The provisions of the Arbitration and Conciliation Act, 1996 will be applicable
and the award made thereunder shall be final and binding upon the parties hereto, subject to

- legal remedies available under the law. Such differences shall be deemed to be a submission
to .arbitration under the Indian Arbitration and Conciliation Act, 1996, or of any

modifications, Rules or re-enactments thereof. The Arbitration proceedings will be held at
New Dethi, India. '

{3) The arbitration shall be conducted in New Delhi, India. The arbitration shall be conducted

in English and all written documents used during the arbitration shall be in English. The

Award shall be speaking Award.

14)  The parties agree that any decision for Award of any Arbitral Tribunal pursuant to this clause
shall be a domestic award and final, conclusive and binding upon the parties and any persan -
affected by it. The parties also agree that any arbitration award rendered pursuant-to this

clause may be enforced by any court of competent jurisdiction.
15) During any period of arbitration, there shall be no suspension of this Agreement.
16) The parties specifically agree that any arbitration shall be pursuant to clause 12 above.
17)  This clause is governed by Indian Law.

18) The time and resource costs of complying with its cbligations under this Goverance

Schedule shall be borne by the Party incurring it:

-~}
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5. INVOICING AND SETTLEMENT SCHEDULE

1) In respect of its remuneration for the Services the Operator shall, subject to the
specific terms of each Service Level Agreement and Statement of Work, submit its invoices

in accordance with the following principles:

1.1 MCA shall be invoiced by the Operator for the Services. Generally and unless
otﬁerwisé agreed in writing between the Parties or expressly set out in the Service Level
Agreement or Statement of Work, the Operator shall raise an invoice as per the terms.of
payment as stated in the Terms of Payment Schedule quarterly within 7 days of the end
of the quarter (Quarter is hereinafter defined as the quarter of the Financial Year
beoginning First of April )

12 Any invoice presented in  accordance with this Article 1 shall be in-a form agreed
with MCA. |

2) The Operator shall invoice all payments by the first working day of the quarter after that
~ inwhich the Services were provided. Invoices shall be accurate and all adjustments to or
changes in the terms of payment as stated in the Terms of Payment Schedule shall be applied

to the next quarterly payment.

3)  Payment of the equated quarterly installment (EQI) shall be made in advance for each

quarter subject to adjustments for the previous quarter's performance.

4)  Bank Guarantee for such advance to cover the amount to be paid for a quarter shall be

provided by the Operator to MCA in the format to be indicated by MCA.

5  MCA shall be entitled to delay or withhold payment of any invoice or part of it delivered by
the Operator under this Schedule where MCA _disputes such invoice or part of it. The
withheld amount shall be limited to that which is in dispute. The disputed amount shall be
settled in accordance with the informal dispute resolution as set out in the Governance

- Schedule. Any exercise by MCA under this Article shall not entitle the Operator to delay or

withhold provision of the Services.

6)  The Operator shall pay all their sub-contractors in a timely fashion in accordance with
a mechanism which will not prejudice the objective under this Agreement or SLA of MCA

or any of its users under this Agreement.
T
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6. TERMS OF PAYMENT SCHEDULE

1. GENERAL

1.1 MCA will be responsible to compensate Operator for the Services in the manner

defined hereunder

a. Fifty percent of the cost of the development of Bespoke Software will be released
by MCA upon certification of successful completion of the Pilots at Coimbatore
and New Delhi.

b The balance fifty percent of the cost of the development of Bespoke Software will

: be released by MCA upo-n. certification of successful completion of the

Exl

iTPrOJect Implementatlon phase by MCA.

c. MCA shall pay the cost of data digitization and migration in three installments as

follows:
(i) After digitization and migration of documents of Pilot ROCs.

(ii) Payment for balance work will be made in two installments after modalities

are worked out of Implementation Schedule with. Operator.

= ) d. MCA shall pay an equated quarterly installment (EQI) in advance of each quarter
against bank guarantee (hereinafter to be referred to as “Category 1T Payment™)
Whicl‘-l shall commence from sﬁccessful completion of the Projeet Implementation
Phase. This payment shall cover the capital expenditure, operation and
maintenance expenditure towards the physical front office/s which are defined in

clause 3.2 of RFP Volume I (hereinafter the “Non showcase PFOs”) including

temporary front offices as defined in Clause 3.3 of RFP Volume I (hereinafter the -

“TFOs”) and physical front offices which are located in special economic zones as
stated in Clause 3.2 of RFP Volu_me [ (hereinafter the “SEZs PFOs”) for a period
L of three years. Any further payment shall be subject to the renewal of the

Agreement to provide Non showcase PFOs including TFOs and SEZs by the

'~ ¥ - Operator and execution of a fresh SLA.

“log, , e e. ‘MCA shall also pay an equated quarterly installment (EQI) in advance of each
quarter against bank guarantee towards the capital expenditure, replacement
. investments which are large expenditures of a capital nature undertaken by the

k/fm ‘ Operator at a prescribed interval during the Term, to offset and overcome the

effects of technological obsolescence or for other reasons and operations and

MCA -TCS Confidential March 1% 2005 : - Page 61 of 65




maintenance expehditure other than thosecovered by Category Il Payment

(bereinafter to be referred to as “Category | Payment™).

£ It is clarified that 40% of Category I and I payments, is a variable component and
shall be subject to the performance metrics stated in the SLA. The balance 60% of

the Category I and II payments is the fixed component payabl to the Operator.

1.2 Payments in the event of Premature Termination

a.  Prior to Commencement of Operations

-

i In case the Project is terminated on account of unsuccessful demonstration-of the . .
Pilot Project at Coimbatore and for Delhi, the Operator is not entitled to receive

any payment from the MCA.

ii. If the Project is terminated post demonstration of Pilots at Coimbatore and Delhi
but prior to the commencement of operations due to event of default on part
of MCA, then the MCA will compensate the Operator for the investment made by |
it as on the date of termination by purchasing the Assrets including Non showcase
PFOs if any, at the market price, prevailing ori_ the date of termination, which is
defined as cost of purchase less depreciation if any, till date of termination less

payments already made for the development of Bespoke Software.

iii. In case the termination is due to Operator event of default then the Operator is not
entitled to any payment and MCA shall invoke the Performance Guarantee of the
Operator for forfeiture and further recover amounts already paid  from the

Opeérator.

b. . Post Commencement of Operations

L. If the Project is terminated prematurely due to MCA event of default, during the
duration ofthis Project when Non show case PFOs are still in operation, the

Operator shall be entitled to a termination payment comprising;
. . = ]

(a) discounted value of future net remaining Category {1 Payments (i.e. the remaining

Category II Payments less operations and maintenance costs for the same); and

(b) discounted value of future net remaining Category I Payments (that is the -
remaining Category [ Payments less operations and maintenance costs for the

same) as on the date of termination. This payment shall be made after deduction of

o V-

MCA -TCS Confidential March 1% 2005 L Page 62 of 65

any dues recoverable by MCA as on the termination date.




ii. If the Project is terminated prematurely due to MCA event of default and in the
event the non-showcase PFOs stand discontinued, and prior to the expiry of the
MSA, then the Operator shall be entitled to a payment corhprising discounted
value of future net remaining Category I Payments (i.e. the remaining Category [
Payments less operations and maintenance costs for the same) as on the date of
termination. This payment shall be made after deduction of any dues recoverable

by MCA as on the termination date.

iii. If the Project is terminated prematurely during the Operations and Maintenance .
period when Non-show case PFOs are still in operation due to Operator's event of-
default, the MCA shall pay to the Operator a termination payment equal to the
market price of the Assets on the date of -issue of notice of termination. The term
market price as stated hereinabove means the value of the Assets on an “as is
where is basis” on the date of issue of notice of termination. The MCA may also
deduct from the amount paid by it the costsassociated with replacing the
incumbent Operator with a new one, MCA will also have the option to invoke the

Performance Guarantee furnished by the Operator valid for the Term of this

Agreement.

iv. If the Project is terminated prematurely due to Operator's event of default, and in
the event the non-showcase PFOs stand discontinued, and prior to the expiry of the
MSA, the MCA shall pay to the Operator a termination payment equal to the
market price of the Assets. The term market price as stated hereinabove means the
value of the Assets on an “as is where is basis”. The MCA may also deduct- from
the amount paid by it the costs associated with replacing the incumbent Operator
with a new one. MCA will also have the option to invoke the Performance

Guarantee furnished by the Operator valid for the Term of this Agreement.

1.3 Payments in the event of Force Majeure Termination

a. Prior to Commencement of Operations

e In the event of a termination due to failure to resume normal operations after a

' _"a" Force Majeure event as stated in Clause 6.4.4 of this Agreement, the Operator shall be

- entitled to receive and appropriate the proceeds of any insurance obtained by it.

b.  Post Commencement of Operations

m . In the event of a termination due to failure to resume normal operations after a

Force Majeure event as stated in Clause 6.4.5 of this Agreement the Operator shall be
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entitled to receive and appropriate the proceeds of any insurance obtained by it in
addition to the market price of all functional Assets, prevailing on the date of
termination, which is deﬁn;cd as cost of purchase of all functional Assets less
depreciation if any, till date of termination, less payments already made for the

development of Bespoke Software and Data Digitization & Migration.

1.4 Payments in the event of the tefmination/expiry of this agreement- -

| i In the event of the termination/expiry of this Agreement, the MCA shall retain
the Performance Guarantee for a period of 120 days during the Exit Management
period. Subsequently, the Performance Guarantee shall be released provided -an
agency appointed by MCA will certify and MCA accepts that the hénding_ ovér_
procedure as stated in Exit Management Schedule has been duly complied with. In
the event that the compliance is not cdmpletéd, the Performance Guarantee shall be

invoked and the amount appropriated and forfeited.

ii. MCA shall pay to the Operator all such opefating costs as maybe incurred in
implementing the transition arrangement to the -satisfaction of MCA as-stated in .

clause 9.5 of the Exit Management Schedule.

1.5 - The Service Level Agreements and Statement of Works will use the commercial terms .
within the MSA unless it is agreed specifically and jointly that they fall outside the construet
of the MSA. '

1.6 - MCA will not pay any costs of Operator's conduct of business, except the payments stated in
this Schedule.

1.7 There will be no payments by MCA to Operator to compensate for loss of business or
wrong calculations in the work with MCA. Costs of any investments to ensure Operator

delivery will be borne by Operator.

1.8 It is clarified here that there will be no payment upon transfer of the Assets pursuant to

. the expiry of the Agreement as stated herein above.

i
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6A. PROJECT TIMELINES SCHEDULE

Sr. Date
N Milestone :
0 (Incremental weeks)
1 Execution of the MSA T}
2 All MCA site Locations identified & sites ready for T1+2
Operator use
3| Coimbatore and Delhi Pilots start T1+20
4 Coimbatore and Dethi pilots ready for acceptance and T1+28
- certification '

5 Data migration/digitisation in pilot ROC’s completed T1+28

6 Coimbatore and Delhi pilots certified T1+40

7 Data Migration/Digitization at all ROC’s completed T1+44
8 All other locations rollout complete 7' Ti +48

9 All other locations certified

T1 +60

-~

-
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